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7KH�3ODLQWLII¶V 1RWLFH�LQ�UHVSRQVH�WR�7KH�&LW\�DQG�%RURXJK�RI�-XQHDX�DQG�5RULH�:DWW¶V

5HTXHVW�IRU�(QWU\�RI�)LQDO�-XGJPHQW �WKH�³1RWLFH�WR &RXUW�RI�,VVXHV�WKDW�5HPDLQ�WR�EH�

5HVROYHG´��DVNV�WKH�&RXUW�WR�UH�OLWLJDWH�LVVXHV�DOUHDG\�GHFLGHG�E\�WKH�&RXUW� &/,$¶V�1RWLFH�GRHV�

QRW�SUHVHQW�WKH�&RXUW�ZLWK�³LVVXHV�WKDW�UHPDLQ�WR�EH�UHVROYHG´�IURP�WKH�&RXUW¶V�2UGHU�RI�
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&/,$¶V�³1RWLFH´�LV�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�RI�WKH�&RXUW¶V�'HFHPEHU���������2UGHU��

&/,$�KDV�QRW�FRPSOLHG�ZLWK�WKH�UXOHV�RU�VKRZHG�WKH�UHTXLUHG�IDFWRUV�IRU�UHFRQVLGHUDWLRQ�� &/,$�

KDV�IDLOHG�WR�VKRZ�WKDW�WKH�&RXUW�PDGH�D�PDQLIHVW�HUURU�RI�WKH�ODZ�RU�IDFW��WKDW�WKHUH�LV�D�QHZ�

GLVFRYHU\�RI�QHZ�PDWHULDO�IDFWV�QRW�SUHYLRXVO\�DYDLODEOH��RU�WKDW�WKHUH�ZDV�DQ�LQWHUYHQLQJ�FKDQJH�

LQ�WKH�ODZ�� &/,$¶V�1RWLFH�FRQWDLQV�WKH�VDPH�JHQHUDO�DUJXPHQWV�LW�PDGH�LQ�LWV�SULRU�VXPPDU\�

MXGJPHQW�SOHDGLQJV�� 7KH�&RXUW�GRHV�QRW�QHHG�WR�UH�GHFLGH�WKHVH�LVVXHV�DQG�FDQ�RUGHU�D�ILQDO�

MXGJPHQW�DV�UHTXHVWHG�E\�7KH�&LW\�DQG�%RURXJK�RI�-XQHDX�DQG�5RULH�:DWW��KHUHDIWHU�FROOHFWLYHO\�

³&%-´���

&/,$¶V UHVSRQVH�DOVR�UHTXHVWV�WKH�&RXUW�WR�XQGHUJR�DQDO\VLV�RQ�IXWXUH�H[SHQGLWXUHV�

ZKLFK�KDYH�QRW�EHHQ�DSSURSULDWHG�DQG�DUH�QRW�ULSH�IRU�GHFLVLRQ���7KHUH�LV�QR�OHJDO�EDVLV�IRU�WKLV�

UHTXHVW LQ�DQ\�RI�WKH�FDVHV�FLWHG�E\�&/,$� &/,$ DOVR�LPSURSHUO\�UHTXHVWV�OHJDO�IHHV�ZLWKRXW�D�

PRWLRQ��DQG�ZLWKRXW�SURYLGLQJ�DQ\�VXSSRUW�IRU�WKH�UHTXHVW�� &%-�UHVSHFWIXOO\�UHTXHVWV�WKH�&RXUW�

GHQ\�&/,$¶V�UHTXHVWV�DQG�HQWHU�ILQDO�MXGJPHQW�

,,� &/,$�,6�127�(17,7/('�72�$1�,1-81&7,21�%$6('�21�&/,$¶6�
'(6&5,3,7,21�2)�&$7(*25,(6 2)�(;3(1',785(6��$6�35(9,286/<�
'(&,'('�%<�7+(�&2857

&/,$¶V�1RWLFH�UHTXHVWV WKH�&RXUW�WR�UXOH�RQ�FDWHJRULHV�RI�H[SHQGLWXUHV��QRW�VSHFLILF�

H[SHQGLWXUHV� &/,$¶V�VXPPDU\�MXGJPHQW�PRWLRQ�ZDV�EDVHG�RQ�FDWHJRULHV�RI�H[SHQGLWXUHV��XVLQJ�

&/,$¶V�ODEHOOLQJ�DQG�GHVFULSWLRQ�RI�H[SHQGLWXUHV� DQG�WKH�&RXUW�GHQLHG�&/,$¶V�UHTXHVW IRU�D�

� 8QGHU�/RFDO�5XOH�����K��0RWLRQ�IRU�5HFRQVLGHUDWLRQ�
��� $�FRXUW�ZLOO�RUGLQDULO\�GHQ\�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�DEVHQW�D�VKRZLQJ�RI�RQH�RI�WKH�IROORZLQJ��

�$��PDQLIHVW�HUURU�RI�WKH�ODZ�RU�IDFW���%��GLVFRYHU\�RI�QHZ�PDWHULDO�IDFWV�QRW�SUHYLRXVO\�DYDLODEOH��RU �&��LQWHUYHQLQJ�
FKDQJH�LQ�WKH�ODZ�

;ϮͿ $�0RWLRQ�IRU�UHFRQVLGHUDWLRQ�LV�OLPLWHG�WR���SDJHV��DQG�PXVW�EH�ILOHG�DQG�VHUYHG���$��QRW�ODWHU�WKDQ���
GD\V�DIWHU�WKH�HQWU\�RI�WKH�RUGHU��IRU�PRWLRQV�DVVHUWHG�XQGHU�VXEVHFWLRQ�����$���RU��%��ZLWKLQ����GD\V�RI�WKH�GLVFRYHU\�
RU�FKDQJH�LQ�ODZ��IRU�PRWLRQV�DVVHUWHG�XQGHU�VXEVHFWLRQV�����%��RU�����&��
� /RFDO�5XOH�����K���
� 6HH�$WWDFKPHQW�$�FRPSDULQJ�WKH�1RWLFH�ZLWK�&/,$¶V�SUHYLRXV�DUJXPHQWV���
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EURDG�LQMXQFWLRQ�RQ�&/,$¶V FUHDWHG�FDWHJRULHV�� 7KH�&RXUW�UHYLHZHG�KXQGUHGV�RI�SDJHV�RI�

EULHILQJ�FHQWHUHG�RQ�&/,$¶V�HIIRUWV�WR�KDYH�WKH�&RXUW�DGRSW�&/,$¶V�GHVLJQDWLRQV�RI�³FDWHJRULHV´�

RI�H[SHQGLWXUHV�WKDW�&/,$�SURSRVHV�ZRXOG�YLRODWH�WKH�7RQQDJH�&ODXVH�DQG�5+$$���7KH�&RXUW�

KHOG�WKDW�³FDWHJRULHV´�RI�DOOHJHG�H[SHQVHV�DUH�QRW�VXIILFLHQW�HYLGHQFH�RI�WKH�DFWXDO�H[SHQGLWXUH�

DQG�QRW�VXIILFLHQW�HYLGHQFH�RI�KRZ�WKH�DOOHJHG�H[SHQVH�ZRXOG�YLRODWH�WKH�7RQQDJH�&ODXVH�DQG�

5+$$���7KH�&RXUW�H[SOLFLWO\�VWDWHG�WKDW�LW�³GRHV�QRW�SUHVHQWO\�KDYH�EHIRUH�LW�DQ\�FODLP�RU�

VXIILFLHQW�HYLGHQFH�XSRQ�ZKLFK�WR�PDNH�D�GHWHUPLQDWLRQ�DV�WR�WKH�UHDVRQDEOHQHVV�RI�DQ\�FRVWV�RI�

VHUYLFHV�ZKLFK�GHIHQGDQWV�VXSSO\�WR�WKH�YHVVHOV�´� 7KH�&RXUW�VWDWHG�LW�³LV�QRW�PDNLQJ�DQ\�IDFWXDO�

GHWHUPLQDWLRQV�DW�WKLV�WLPH�´�

,Q�LWV�1RWLFH��&/,$�VXEPLWWHG�WR�WKH�&RXUW�WKH�VDPH�FDWHJRU\�OLVW�ZKLFK�WKH�&RXUW�DOUHDG\�

KHOG�ZDV�QRW�VXIILFLHQW�HYLGHQFH�WR�GHFLGH�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�DQ\�JLYHQ�H[SHQGLWXUH��

&/,$�FLWHG�WR�WKH�VDPH�H[KLELWV�VXEPLWWHG�ZLWK�LWV�VXPPDU\�MXGJPHQW�PRWLRQ��ZLWK�WKH�DGGLWLRQ�

RI�WZR�H[KLELWV �PDUNHG�DV�([KLELWV���DQG����WKDW�ZHUH�DOUHDG\�LQ�WKH�SXEOLF�UHFRUG�SULRU�WR�WKH�

2UDO�$UJXPHQW�DQG�SULRU�WR�WKH�&RXUW¶V�'HFHPEHU���������2UGHU�� 7KHVH�H[KLELWV�DUH�QRW�QHZ�

PDWHULDO�IDFWV�ZKLFK�UHTXLUH�WKH�&RXUW�WR�UHFRQVLGHU�LWV�'HFHPEHU���������2UGHU��

8QGHU�WKH�&RXUW¶V�2UGHU��EHIRUH�EHLQJ�HQWLWOHG�WR�DQ\�LQMXQFWLYH�UHOLHI��&/,$�PXVW�SURYH�

WKDW�DQ�DFWXDO�H[SHQGLWXUH��QRW�K\SRWKHWLFDO��QRW�SODQQHG��QRW�D�GHVFULSWLYH�FDWHJRU\�FUHDWHG�E\�

� 2UGHU��'N������DW����
� 2UGHU��'N������DW����
� &/,$¶V 1RWLFH��'N������DW����� &/,$�DOVR�DSSDUHQWO\�DGGHG�DGGLWLRQDO YDJXH�QHZ�FDWHJRULHV�OLNH�³DGPLQLVWUDWLYH�
H[SHQVHV´��
� ([KLELW���LV�GDWHG�-XQH���������� ([KLELW���LV�GDWHG�-XQH���������� &/,$�KDG�WKH�RSSRUWXQLW\�WR�SUHVHQW�WKHVH�WR�WKH�
&RXUW�DV�VXSSOHPHQWDO�H[KLELWV�WR�WKHLU�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��DQG�FKRVH�QRW�WR�GR�VR��
� &/,$�DOVR�DWWDFKHG�WZR�DWWRUQH\�OHWWHUV��ZLWK�&%-¶V�FRXQVHO�LQGLFDWLQJ�&%-�LQWHQGV�WR�DSSO\�LWV�FRGH�³>&@RQVLVWHQW�
ZLWK�WKH�'HFLVLRQ�´ &%-�FDQ�DQG�VKRXOG�DSSO\�LWV�IHHV�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�2UGHU�EHFDXVH�WKH�&RXUW�KHOG�WKH�
IHHV�WR�EH�FRQVWLWXWLRQDO�� �'RFNHW�����DW�������7KH�OHWWHUV�EHWZHHQ�FRXQVHO�KDYH�QR�UHOHYDQFH�WR�WKH�OHJDO�DQDO\VLV�LQ�
WKLV�FDVH�DQG�GR QRW�UHTXLUH�WKH�&RXUW�WR�UHFRQVLGHU�LWV�SULRU�RUGHU���
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&/,$��QRW�DQ�DGPLQLVWUDWLYH�WLWOH�IRU�D�EXGJHW�OLQH�LWHP���GRHV�QRW�DGYDQFH�WKH�PDULQH�RSHUDWLRQV�

RI�WKH�YHVVHO�RU�IDFLOLWDWH�PDULQH�RSHUDWLRQV�� &/,$¶V�1RWLFH�UHTXHVWV�WKH�&RXUW�LVVXH�DQ�

LQMXQFWLRQ��DOUHDG\�DVNHG�IRU�DQG�QRW�LVVXHG�E\�WKH�&RXUW��DJDLQVW�&%-�³DSSO\LQJ�(QWU\�)HH�

UHYHQXHV�WR�XVHV�WKDW�ZRXOG�YLRODWH�WKH�7RQQDJH�&ODXVH�RU�WKH�5+$$�EHFDXVH�WKH\�ODFN�D�QH[XV�

WR�WKH�PDULQH�RSHUDWLRQV�RI�WKH�FUXLVH�YHVVHOV�RU�JHQHUDWH�UHYHQXHV�LQ�H[FHVV�RI�'HIHQGDQWV¶�FRVWV�

RI�SURYLGLQJ�VHUYLFHV�WKDW�IDFLOLWDWH�WKH�PDULQH�RSHUDWLRQV�RI�FUXLVH�YHVVHOV�´��7KH�&RXUW�DOUHDG\�

GHFLGHG�WKLV�LVVXH�DQG�FRUUHFWO\�GHQLHG�DQ�LQMXQFWLRQ��

,W�LV�D�IDFWXDO�TXHVWLRQ�ZKHWKHU�DQ\�VSHFLILF�H[SHQGLWXUH SURYLGHV�D�VHUYLFH�WR�WKH�YHVVHO�

RU�IDFLOLWDWHV�WKH�PDULQH�RSHUDWLRQ�RI�WKH�YHVVHO�RU�DGYDQFHV�WKH�LQWHUVWDWH�FRPPHUFH�RI�WKH�

PDULQH�RSHUDWLRQ�RI�WKH�YHVVHO��� &/,$¶V UHTXHVW�UHTXLUHV�D�WZR�SDUW�EXUGHQ�RI�SURRI�RQ�&/,$���

���WR�HVWDEOLVK�WKDW�DQ\�VSHFLILF�H[SHQGLWXUH�DFWXDOO\�EHLQJ�VSHQW�GRHV�QRW�IDFLOLWDWH�WKH�PDULQH�

RSHUDWLRQV�RI�WKH�FUXLVH�YHVVHOV��DQG����WKDW�WKH�IHHV�H[FHHG�WKH�FRVWV�RI�SURYLGLQJ�WKH�VHUYLFHV�

WKDW�IDFLOLWDWH�WKH�PDULQH�RSHUDWLRQV�RI�WKH�FUXLVH�YHVVHOV���7KH�EXUGHQ�LV�RQ�&/,$ WR�SURYH�WKDW�

VSHFLILF�H[SHQGLWXUHV��QRW�SDVW�H[SHQGLWXUHV DQG�QRW�XQDSSURSULDWHG�IXWXUH�H[SHQGLWXUHV��DUH�

� 2UGHU��'N������DW����
�� )RU�H[DPSOH��&/,$�KDV�QRW�LGHQWLILHG�ZKDW�WKH�³DGPLQLVWUDWLYH�VHUYLFHV´�DUH�RU�WKH�DPRXQW�RI�WKH�H[SHQGLWXUH���
$GPLQLVWUDWLYH�VHUYLFHV�PD\�ZHOO�FRQVWLWXWH�D�VHUYLFH�WR�WKH�YHVVHO���)RU�H[DPSOH��LI�WKH�VKLS¶V FDSWDLQ�FDOOV�WKH�
'RFNV�DQG�+DUERU�'LUHFWRU�DQG�UHTXHVWV�DPEXODQFH�VHUYLFHV�IRU�D�SDVVHQJHU��LV�WKDW�QRW�FOHDUO\�D�VHUYLFH�WR�WKH�
YHVVHO��DQG�DUH�QRW�WKH�DPEXODQFH�VHUYLFHV�SURYLGHG�FOHDUO\�D�VHUYLFH�WR�WKH�YHVVHO" 2WKHU�FRXUWV�KDYH�IRXQG�VR� ,Q�
&DSWDLQ $QG\
V 6DLOLQJ� ,QF� Y� -RKQV� ���� 8�6� 'LVW� /(;,6 ������ ������ ��� )� 6XSS� �G ����� �'LVW��+DZDLL�
�������WKH�FRXUW�QRWHG�WKDW�IHHV�IRU�DGPLQLVWUDWLYH�VHUYLFHV�ZHUH�FRQVWLWXWLRQDO��³6SHFLILFDOO\��WKH�H[SHQVH�UHFRUGV�GR�
QRW�DFFRXQW�IRU�WKH�VHUYLFHV�SURYLGHG�E\�WKH�FHQWUDO�RIILFH�LQ�+RQROXOX�LQ�VXSSRUW�RI�WKHVH�KDUERUV«EXW�WKDW�IDFLOLW\�
JHQHUDOO\�EHQHILWWHG�IURP�WKHVH�VHUYLFHV�DQG�VKRXOG�EH�DVVHVVHG�LWV�VKDUH�RI�VXFK�H[SHQVHV�´��,Q�/LO¶�0DQ�LQ�WKH�%RDW��
,QF��Y�&LW\�RI�6DQ�)UDQFLVFR��1R�������&9�������-67�������:/����������1�'��&DO��-XO\������������WKH�FRXUW�
XSKHOG�WKH�XVH�RI�IHHV�IRU�GHEW�VHUYLFH�DQG�RYHUKHDG���)LUH�DQG�DPEXODQFH�VHUYLFHV�DUH�DQRWKHU�³FDWHJRU\´�GHOLQHDWHG�
E\�&/,$��GHVSLWH�VLPLODU�VHUYLFHV�EHLQJ�XSKHOG�DV�FRQVWLWXWLRQDO�LQ�RWKHU�7RQQDJH�&ODXVH�FDVHV�� 6HH�1HZ�2UOHDQV�
6WHDPVKLS�$VVRFLDWLRQ�Y��3ODTXHPLQHV�3RUW�+DUERU�	�7HUPLQDO�'LVWULFW������)��G��������������WK�&LU��������
�3ODTXHPLQHV�,,��FHUW�GHQLHG������8�6�������������XSKHOG�WKH�XVH�RI�IHHV�IRU�HPHUJHQF\�VHUYLFHV� &/,$�FRQFHGHG�
WKDW�ILUH�VHUYLFHV�DQG�DPEXODQFH�VHUYLFHV�DUH�FRQVWLWXWLRQDO�XVHV�RI�SDVVHQJHU�IHHV�LQ�LWV�VXPPDU\�MXGJPHQW�PRWLRQ��
'RFNHW����DW���� %ULGJHSRUW�	�3RUW�-HIIHUVRQ�6WHDPERDW��&R��Y��%ULGJHSRUW�3RUW�$XWKRULW\������)���G�������������G�
&LU��������XSKHOG�WKH�XVH�RI�IHHV�IRU���SDUNLQJ�IDFLOLW\��VHFXULW\�PHDVXUHV��VXSHUYLVLRQ�RI�VHFXULW\�SHUVRQQHO��
FOHDQLQJ�������)��6XSS���G�DW������7KHVH�FDVH�FLWHV�DUH�LOOXVWUDWLYH��QRW�H[KDXVWLYH��RI�KRZ�FRXUWV�KDYH�KHOG�
H[SHQGLWXUHV�LQ�WKH�&/,$�³FDWHJRULHV´�WR�EH�FRQVWLWXWLRQDO��DQG�QRQH�KHOG�IHHV�XQFRQVWLWXWLRQDO�ZLWKRXW�WULDO�
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XQFRQVWLWXWLRQDO� &/,$�KDV�ZURQJIXOO\�DWWHPSWHG�WR�VZLWFK�WKDW�EXUGHQ�WR�&%-��� 1RWKLQJ�LQ�WKH�

&RXUW¶V�2UGHU�FKDQJHG�WKH�EXUGHQ�RI�SURRI��� &/,$�PXVW�SXW�RQ�DFWXDO�HYLGHQFH���&%-�LV�HQWLWOHG�

WR�GLVFRYHU\ DIWHU�&/,$�LGHQWLILHV�VSHFLILF�FKDOOHQJHG�H[SHQGLWXUHV�DQG�SURYLGHV�WKH�IDFWXDO�EDVLV�

IRU�WKDW�FKDOOHQJH�� 7KHUH�PD\�EH�WHVWLPRQ\�RQ�ZKHWKHU�D�VSHFLILF�H[SHQGLWXUH�WKDW�&/,$�FKRRVHV�

WR�FKDOOHQJH�IDFLOLWDWHV�WKH�PDULQH�RSHUDWLRQV�RI�WKH�YHVVHO�RU�DGYDQFHV�WKH�PDULQH�HQWHUSULVH���

7KHUH�PD\�EH�WHVWLPRQ\�DV�WR�WKH�FRVWV�RI�WKH�VHUYLFHV DQG�KRZ�WKRVH�FRVWV�UHODWH�WR�WKH�IHHV���

&%-�PD\�UDLVH�DQ\�RI�LWV�GHIHQVHV�WR�DQ\�SDUWLFXODU�H[SHQGLWXUH�VXFK�DV�HVWRSSHO��TXDVL�HVWRSSHO��

ODFKHV�DQG�ZDLYHU�EHFDXVH�WKH�FKDOOHQJH�LV�QRW�IRU�IXWXUH�UHOLHI�EXW�WR�DQ�DFWXDO�H[SHQGLWXUH� $V D�

PLQLPXP��&/,$�PXVW�ILOH�D�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��VSHFLI\LQJ�WKH�DFWXDO�

H[SHQGLWXUHV�EHLQJ�FKDOOHQJHG� DOORZLQJ�&%-�WR�RSSRVH��DOORZ�WKH�SDUWLHV�WR�FRQGXFW�GLVFRYHU\��

DQG�WKHQ�FRQGXFW�D�WULDO���

7KH�&RXUW�VKRXOG�QRW�SXW�WKH�SDUWLHV�DQG�&RXUW�WKURXJK�WKDW�WLPH�DQG�H[SHQVH�XQOHVV�DQG�

XQWLO�WKH�1LQWK�&LUFXLW�XSKROGV�WKH�&RXUW¶V�OHJDO�VWDQGDUG�RQ�DSSHDO���&%-�UHVSHFWIXOO\�UHTXHVWV�

�� )RU�H[DPSOH��&/,$�FRQWHQGV�WKDW�&%-�KDV�QRW�³LGHQWLILHG�WKH�VHUYLFHV�WKDW�HDFK�RI�LWV�YDULRXV�03)�IXQGHG�
GHSDUWPHQWV�DOOHJHGO\�UHQGHU�IRU�PDULQH�RSHUDWLRQV�RI�FUXLVH�YHVVHOV�´ �&/,$¶V 1RWLFH��'N������DW�������&/,$�
PDNHV�WKH�VDPH�FRQWHQWLRQ�RQ�SDJH����DV�WR�FHUWDLQ�H[SHQGLWXUHV�� &%-�RQO\�KDV�WR�GR�VR�LI�DQG�ZKHQ�&/,$�
LGHQWLILHV�DFWXDO�VSHFLILF�H[SHQGLWXUHV�LW�FODLPV�DUH�XQFRQVWLWXWLRQDO��DQG�LI�DQG�ZKHQ�&/,$�GRHV�VR��&%-�ZLOO�SXW�RQ�
LWV�HYLGHQFH�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�2UGHU�DW�WULDO��
�� -XVW�DV�QRWKLQJ�LQ�WKH�&RXUW¶V�2UGHU�UHTXLUHG�&%-�WR�UHVSRQG�WR�&/,$¶V�GHPDQGV�DV�VHW�IRUWK�LQ�LWV�FRXQVHO¶V�OHWWHU�
�� 2UGHU��'N�������DW����
�� ,Q�&DSWDLQ $QG\
V 6DLOLQJ� ,QF� Y� -RKQV� ���� 8�6� 'LVW� /(;,6 ������ ������ ��� )� 6XSS� �G ����� �'LVW��
+DZDLL������ 7KH��FRXUW�KHOG���³D�KDUERU�IHH�FKDUJHG�IRU�WKH�XVH�RI�UHVWURRP�IDFLOLWLHV��SDUNLQJ��WUDVK�GLVSRVDO�DQG�
VHFXULW\�LV�QRW�D�µGXW\�RI�WRQQDJH¶�EHFDXVH�VHUYLFHV�DUH�SURYLGHG�LQ�H[FKDQJH�IRU�WKH�IHH�´������)��6XSS���G�DW��������
�� )HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����&/,$¶V�FLWHV�H[WHQVLYHO\�WR�%ULGJHSRUW�DQG�3RUW�-HIIHUVRQ�6WHDPERDW�
&RPSDQ\�Y��%ULGJHSRUW�$XWKRULW\������)���G������G�&LU�������������)��6XSS���G�����'�&RQQ����������,Q�%ULGJHSRUW��
WKH�GLVWULFW�FRXUW�GHQLHG�WKH�SODLQWLII¶V�UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�WKHQ�KHOG�D�OHQJWK\�EHQFK�WULDO���7KH�
FRXUW�IRXQG�VRPH�RI�WKH�H[SHQGLWXUHV�WR�EH�XQFRQVWLWXWLRQDO�DQG�HQMRLQHG�FROOHFWLRQ�DQG�H[SHQGLWXUH�RI�WKH�IHHV���7KH�
GLVWULFW�FRXUW�WKHQ�VWD\HG�WKH�LQMXQFWLRQ�SHQGLQJ�DSSHDO�� ³7R�GHWHUPLQH�ZKHWKHU�WKH�UHYHQXH�IURP�WKH�3DVVHQJHU�)HH�
ZDV�XQUHDVRQDEO\�KLJK�FRPSDUHG�WR�WKH�EHQHILWV�WKH�%3$�SURYLGHG�WR�WKH�IHUU\�SDVVHQJHUV��WKH�'LVWULFW�&RXUW�
H[DPLQHG�VHSDUDWHO\�HDFK�DFWLYLW\�RI�WKH�%3$�´� %ULGJHSRUW�DQG�3RUW�-HIIHUVRQ�6WHDPERDW�&RPSDQ\�Y��%ULGJHSRUW�
3RUW�$XWKRULW\������)���G�������������G�&LU����������$VVXPLQJ�IRU�SXUSRVHV�RI�DUJXPHQW�LQ�WKLV�5HSO\�RQO\�WKDW�WKH�
VWDQGDUG�LV�³VHUYLFH�WR�WKH�YHVVHO�´�WKH�&RXUW�PXVW�H[DPLQH�VHSDUDWHO\�HDFK�DFWLYLW\�RI�&%-�DW�WULDO�EDVHG�RQ�WKH�IDFWV�
SUHVHQWHG�E\�WKH�SDUWLHV�DQG�ZLWQHVVHV���
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WKH�&RXUW�HQWHU�ILQDO�MXGJPHQW�DQG�DOORZ�WKH�DSSHOODWH�FRXUWV��LI�QHFHVVDU\� WR�GHWHUPLQH�ZKHWKHU�

WKH�&RXUW�GHFODUHG�WKH�SURSHU�VWDQGDUG�XQGHU�WKH�7RQQDJH�&ODXVH�IRU�GHWHUPLQLQJ�WKH�

FRQVWLWXWLRQDOLW\�RI�WKH�XVH�RI�&%-¶V IHHV���:KDWHYHU�LV�GHFLGHG�E\�WKH�DSSHOODWH�FRXUWV��WKH�&RXUW�

FDQ�WKHQ�KROG�D�WULDO�RQ�DQ\�DFWXDO�H[SHQGLWXUH &/,$�FODLPV�WR�EH�XQFRQVWLWXWLRQDO���

,,,� &%- +$6�127�&+$5*('�(;&(66,9(�)((6�$1'�7+(�&2857�+$6�
$/5($'<�+(/'�7+(�)((6�$5(�&2167,787,21$/�$1'�7+$7 3$67�
(;3(1',785(6�$5(�127�5(/(9$17�72�&/,$¶6�5(48(67�)25�
35263(&7,9(�5(/,()

7KH�&RXUW�KHOG�WKH�IHHV�WR�EH�FRQVWLWXWLRQDO��� &/,$�UHLWHUDWHV�WKH�VDPH�DUJXPHQWV�LQ�DQ�

DWWHPSW�WR�VZD\�WKH�&RXUW�WR�FKDQJH�LWV�SULRU�GHFLVLRQ�DQG�UHYHUVH�LWV�GHWHUPLQDWLRQ�WKDW�WKH�IHHV�

ZHUH�FRQVWLWXWLRQDO� &/,$�KDV�QRW�SURYLGHG�DQ\�QHZ�HYLGHQFH�WR�UHYHUVH�WKH�&RXUW¶V�GHFLVLRQ��

&/,$�DOVR�KDV�QRW�SURYLGHG�DQ\�OHJDO�EDVLV�IRU�WKH�&RXUW�WR�UHYHUVH�LWV�GHFLVLRQ�

&/,$�UHTXHVWV�WKH�&RXUW�DJDLQ�UHYLHZ�SDVW�H[SHQGLWXUHV�DV�D�EDVLV�IRU�GHWHUPLQLQJ�

XQFRQVWLWXWLRQDOLW\�RI�SRVVLEOH�IXWXUH� H[SHQGLWXUHV��� ,Q�LWV�UXOLQJ�RQ�&%-¶V�FURVV�PRWLRQ��WKH�

&RXUW�KHOG�WKDW WKH�³TXHVWLRQ�KHUH�LV�WKH�SURSHU�H[SHQGLWXUH�RI�03)�DQG�3')�UHYHQXH�LQ�WKH�

IXWXUH�´�� 7KH�&RXUW�VKRXOG�QRW�UH�RSHQ�D�UHYLHZ�RI�&%-¶V�SDVW�H[SHQGLWXUHV��PDQ\�RI�ZKLFK�DUH�

QR�ORQJHU�FXUUHQW�H[SHQGLWXUHV��DV�&%-�SRLQWHG�RXW�LQ�LWV�VXPPDU\�MXGJPHQW�SOHDGLQJV��DIILGDYLWV�

�� &%-�XUJHV�WKH�&RXUW�WR�FRQVLGHU�DQG�UHFRJQL]H�WKDW�&/,$�KDV�DOUHDG\�FROOHFWHG�WKH�IHHV�IURP�WKH�SDVVHQJHUV�
EHFDXVH�LW�KDV�VROG�WKH�WLFNHWV�IRU�WKH������FUXLVHV���,Q�LWV�1RWLFH��&/,$�GRHV�QRW�WHOO�WKH�&RXUW�WKDW�LW�ZLOO�UHIXQG�
WKRVH�IHHV�WR�WKH�SDVVHQJHUV�LI�WKH�&RXUW�ZHUH�WR�JUDQW�DQ�LQMXQFWLRQ���7KHUH�LV�QR�FDVH�ODZ�WR�VXSSRUW�DOORZLQJ�WKH�
&/,$�PHPEHUV�WR�SURILW�LQ�H[FHVV�RI�DQ������������ZLQGIDOO�DW�WKH�H[SHQVH�RI�WKHLU�SDVVHQJHUV�DQG�ZLWK�WKRVH�
SDVVHQJHUV�UHFHLYLQJ�QR�EHQHILWV�LI�&%-�ZHUH�HQMRLQHG�IURP�FROOHFWLQJ�WKH�IHHV���$OWKRXJK�WKH�&%-¶V�IHHV�DUH�
LPSRVHG�RQ�WKH�YHVVHO��WKH�&RXUW�VWDWHG�LQ�LWV�2UGHU���³7KHUH LV��KRZHYHU��QR�GLVSXWH�WKDW�WKH�FUXLVH�OLQHV�LQFRUSRUDWH�
WKLV�IHH�LQWR�WKH�FRVW�FUXLVH�SDVVHQJHUV�SD\�IRU�WKHLU�FUXLVHV´���$V�DQ�LQMXQFWLRQ�LV�DQ�H[WUHPH�UHPHG\�RI�HTXLWDEOH�
UHOLHI��WKHUH�LV�QR�HTXLW\�LQ�DSSO\LQJ�VXFK�DQ�H[WUHPH�UHPHG\�WKDW�ZRXOG�SURYLGH WKH�&/,$�PHPEHUV�ZLWK�LQ�H[FHVV�
RI������������SDLG�E\�WKHLU�SDVVHQJHUV�WR�FRPSO\�ZLWK�WKH�&%-�FRGH�DQG�WKHQ�UHOLHYH�&/,$�RI�WKH�REOLJDWLRQ�WR�
UHPLW�WKH�IHHV�WR�&%-�VR�WKH�IHHV�FDQ�EH�XVHG�FRQVLVWHQW ZLWK�WKH�&RXUW¶V�2UGHU�
�� 'RFNHW�����DW����
�� &/,$�1RWLFH��'N������DW���
�� 2UGHU��'N������DW������7KH�GDWH�LV�RI�QR�OHJDO�VLJQLILFDQFH�IRU�UHOHYDQF\���$OO�SDVW�H[SHQGLWXUHV�DUH�LUUHOHYDQW�WR�WKH�
TXHVWLRQ�DV�WR�WKH�FRQVWLWXWLRQDOLW\�RI�IXWXUH�H[SHQGLWXUHV�



&/,$$��HW�DO��Y��&%-��HW�DO� &DVH�1R�������FY�������+5+
5(3/<�,1�6833257�2)�7+(�&,7< $1'�%2528*+�2)�-81($8�$1'�525,(�:$77¶6�5(48(67�)25�
(175<�2)�),1$/�-8'*0(17 3DJH�� RI���

DQG�DW�RUDO�DUJXPHQW�

$� 7KH�3RUW�'HYHORSPHQW�)HH

&/,$�FODLPV�WKDW�WKH�&RXUW¶V�2UGHU�PHDQV�WKDW�&%-�FDQ�RQO\�ODZIXOO\�XVH�WKH�3')�RQ�WKH�

��%�SURMHFW��� 7KHUH�ZDV�QR�VXFK�KROGLQJ�RI�WKH�&RXUW�� 7KH�&RXUW�UXOHG�WKDW�WKH�SDVW�

H[SHQGLWXUHV�DUH�QRW�UHOHYDQW�WR�WKH�SURVSHFWLYH�FODLPV��� 7KH�&RXUW�IRXQG WKH�3')�WR�EH�

FRQVWLWXWLRQDO���7KH�&RXUW�QRWHG�WKDW�WKH�XVH�RI�WKH�3')�WR�SD\�WKH�ERQG�LQGHEWHGQHVV�IRU���%�

ZDV�FRQVWLWXWLRQDO�DQG�WKDW�&/,$�FRQFHGHG�LW�ZDV�FRQVWLWXWLRQDO���7KH�&RXUW¶V�2UGHU�GLG�QRW�

UHTXLUH�WKH�&%-�WR FKDQJH WKH�IHH�DPRXQW RU�FUHDWH�D�QHZ�IHH�DPRXQW���:LWKRXW�DQ\�EDVLV�LQ�WKH�

&RXUW¶V�2UGHU� &/,$�QRZ�DUJXHV�WKDW�WKH�3')�FDQQRW�H[FHHG�WKH�DPRXQW�QHFHVVDU\�WR�SD\�WKH�

GHEW�RI�WKH���%�SURMHFW��� 7KH�GHEW�IURP�WKH���%�SURMHFW�LV�FXUUHQWO\�LQ�H[FHVV�RI������������ DV�

RI�WKH�GDWH�RI�WKH�&RXUW¶V�2UGHU�� 8VLQJ�&/,$¶V�HVWLPDWH�RI�WKH�SDVVHQJHU�YROXPHV�IRU������DW�

����PLOOLRQ��� DQG�WKH�3')�FXUUHQWO\�DW�������D�SDVVHQJHU��WKH�WRWDO�DPRXQW�FROOHFWHG�QH[W�\HDU�

ZLOO�EH������PLOOLRQ��ZKLFK�LV�PXFK�ORZHU�WKDQ�WKH UHPDLQLQJ ��%�GHEW���7KHUH�LV�QR�EDVLV�WR�

VXSSRUW�&/,$¶V�DUJXPHQW�WKDW�³WKH�FXUUHQW�3')�H[FHHGV�WKH�FRVWV�RI�ODZIXO�XVHV´ HYHQ�LI�WKH�

&RXUW�KDG�OLPLWHG�WKH�XVH�RI�WKH�3')�WR�WKH���%�SURMHFW��ZKLFK�WKH�&RXUW�GLG�QRW���

�� &/,$¶V 1RWLFH��'N������DW�����
�� &/,$¶V�DOOHJDWLRQV�DERXW�WKH�6HD:DON ZHUH�EHIRUH�WKH�&RXUW�RQ�WKH�VXPPDU\�MXGJPHQW�PRWLRQV�DQG�WKH�&RXUW�GLG�
QRW�HQMRLQ�WKH�XVH�RI�3')�IRU�WKH�6HD:DON�QRU�LQGLFDWH�WKDW�VXFK�H[SHQGLWXUHV�ZHUH�XQFRQVWLWXWLRQDO���7KH�IDFW�LV�WKDW�
WKHUH�LV�QR�ZD\�IRU�WKH�SDVVHQJHUV�WR�GLVHPEDUN�IURP�WKH���%�IORDWLQJ�GRFNV�H[FHSW�E\�XVH�RI�WKH�6HD:DON���
$GGLWLRQDOO\��LI�&/,$�EULQJV�D�FKDOOHQJH�WR IXWXUH�DSSURYHG�H[SHQGLWXUHV�IRU�WKH�6HD:DON��&%-�PD\�DVVHUW�LWV�
GHIHQVHV�EDVHG�RQ�WKH�H[SOLFLW�DSSURYDO�RI�WKH�6HD:DON�SURMHFW�E\�WKH�IRUPHU�&/,$�SUHGHFHVVRU�SUHVLGHQW�DQG�WKH�
DSSURYDO�RI�&/,$�PHPEHU�UHSUHVHQWDWLYHV�
�� &/,$¶V 1RWLFH��'N������DW�����
�� &%-�SRLQWV�RXW�WKDW�WKH�YROXPH�RI�SDVVHQJHUV�ZKR�FRPH�WR�-XQHDX�LV�HQWLUHO\�GHWHUPLQHG�E\�&/,$¶V�PHPEHUV��
7KHUH�LV�QR�JXDUDQWHH�DV�WR�KRZ�PDQ\�SDVVHQJHUV�ZLOO�DUULYH�HDFK�\HDU�RU�IRU�KRZ�ORQJ�� &/,$�DSSHDUV�WR�EH�
SUHVHQWLQJ�D�QHZ�SRWHQWLDO�WHVW�IRU�WKH�ILUVW�WLPH��W\LQJ�D�IHH�UDWH�WR�WKH�QXPEHU RI�SDVVHQJHUV�ZKR�DUULYH�HDFK�\HDU�
�VHH�&/,$¶V�IRRWQRWH�����WKH�QXPEHU�RI�SDVVHQJHUV�FKDQJH�HDFK�\HDU��ZLWK�UHFHQW�\HDUV�KDYLQJ�ODUJH�LQFUHDVHV�
ZLWKRXW�PXFK�DGYDQFH�QRWLFH�WR�&%-� 7KLV�ZRXOG�UHTXLUH�D�QHZ�IHH�DQDO\VLV�HDFK�\HDU��DQG�ZRXOG�SXW�&%-�
GHSHQGHQW�RQ�&/,$¶V�HVWLPDWH�HDFK�\HDU�� &/,$�GLG�QRW�FLWH�WR�DQ\�FDVH�ODZ�WKDW�OLPLWV�SDVVHQJHUV¶ IHHV�WR�WKH�
HVWLPDWHV�RI�WKH�QXPEHU�RI�SDVVHQJHUV�SURYLGHG�E\�WKH�FUXLVH�VKLS�FRPSDQLHV�
�� &/,$¶V 1RWLFH��'N������DW�����
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%� 7KH�0DULQH�3DVVHQJHU�)HH

7KH�&RXUW�KHOG�WKDW�WKH�03)�ZDV�FRQVWLWXWLRQDO��� &/,$�QRZ�UH�DUJXHV�WKDW�WKH�FXUUHQW�

03)�LV�³XQODZIXOO\�H[FHVVLYH�´�� &/,$�KDV�QRW�SURYLGHG�DQ\�QHZ�DUJXPHQW�RU�QHZ�HYLGHQFH�WR�

VXSSRUW�WKHLU�UHTXHVW�IRU�UHFRQVLGHUDWLRQ�RI�WKH�&RXUW¶V�GHFLVLRQ��� &/,$�DVVHUWV�DJDLQ�WKDW�WKH�

03)�LV�EHLQJ�XVHG�IRU�³JHQHUDO�UHYHQXH�UDLVLQJ�SXUSRVHV�´�� 7KH�&RXUW�UHMHFWHG�WKDW�DUJXPHQW�

E\�&/,$��� 7KHUH�LV�QR�EDVLV�IRU�WKH�&RXUW�WR�UHFRQVLGHU�WKDW�GHFLVLRQ��

&/,$�UHTXHVWV�WKH�&RXUW�HQMRLQ�&%-�IURP�FKDUJLQJ�03)�XQWLO�WKH�03)�LV�UHGXFHG��� 7KH�

&RXUW�2UGHU�GLG�QRW�GLUHFW�&%-�WR�UHGXFH�WKH�03)���7KHUH�LV�QR�OHJDO�RU�IDFWXDO�EDVLV�IRU�VXFK�DQ�

LQMXQFWLRQ� 7KH�&RXUW�GHWHUPLQHG�WKDW�WKH�03)�GLG�QRW�YLRODWH�WKH�7RQQDJH�&ODXVH��WKH�

6XSUHPDF\�&ODXVH�RU�WKH�5+$$��� &/,$¶V�UHTXHVW�IRU�DQ�LQMXQFWLRQ�LV�QRW�EDVHG�RQ�

H[SHQGLWXUHV�DSSURYHG�VLQFH�WKH�&RXUW¶V�'HFHPEHU�������� 2UGHU�� 7KH�SURSHU�SURFHVV�LV�IRU�

&/,$�WR�ILOH�D�QHZ�VXLW RQ�WKH�OHJDOLW\�RI�D�VSHFLILF H[SHQGLWXUH�RQFH�WKH�VSHFLILF�H[SHQGLWXUH�KDV�

DFWXDOO\�EHHQ�DSSURYHG�E\�WKH�$VVHPEO\��� DW�ZKLFK�WLPH�WKH�&RXUW�FRXOG�HQWHU�D�SUHWULDO�RUGHU��

DOORZ�WKH�SDUWLHV�WR�FRQGXFW�GLVFRYHU\��WKHUH�ZRXOG�QHFHVVDULO\�EH�GHSRVLWLRQV�RI�ZLWQHVVHV�ZKR�

&/,$�SURSRXQGV�WR�WHVWLI\�WKDW�WKH�VSHFLILF�H[SHQGLWXUH�GLG�QRW�SURYLGH�D�VHUYLFH�WR�WKH�YHVVHO���

�� 'RFNHW�����DW����
�� &/,$¶V 1RWLFH��'N������DW����
�� $V�GLVFXVVHG�DERYH��&/,$¶V�([KLELW���DQG���ZLWK�LWV�1RWLFH�DUH�GDWHG�SULRU�WR�WKH�2UDO�$UJXPHQW�DQG�SULRU�WR�WKH�
&RXUW¶V�GHFLVLRQ�� &/,$�IDLOHG�WR�SURYLGH�WKRVH�WR�WKH�&RXUW ZLWK�LWV�VXPPDU\�MXGJPHQW�PRWLRQ�RU�VXSSOHPHQWDO�
H[KLELWV�
�� &/,$¶V 1RWLFH��'N������DW�����
�� ³7KH�03)�RUGLQDQFH�DQG�WKH�3')�UHVROXWLRQ�GR�QRW�LPSRVH�D�WD[�QRU�GR�WKH\�UDLVH�IHHV�IRU�JHQHUDO�UHYHQXH�
SXUSRVHV�´��2UGHU��'N������DW����
�� &/,$¶V 1RWLFH��'N������DW����
�� 'RFNHW�����DW����
�� &/,$�SURYLGHV�WKH�&RXUW�ZLWK�D�IXWXUH�FDSLWDO�LPSURYHPHQW�SODQ WKURXJK�)<�������&/,$�WKHQ�VD\V�LW�³SUHVXPHV´�
&%-�ZLOO�DXWKRUL]H�H[SHQGLWXUHV�IRU�WKHVH�VHUYLFHV�� 7KHVH�H[SHQGLWXUHV�KDYH�QRW�DOO�EHHQ�DXWKRUL]HG�E\�WKH�&%-�
$VVHPEO\��DQG�ZLOO�QRW�EH�DXWKRUL]HG�XQWLO�WKH�EXGJHW�SURFHVV�LV�FRPSOHWHG�IRU�HDFK�ILVFDO�\HDU� &/,$�DOVR�SURYLGHV�
WKH�)<���DQG�)<���EXGJHW�DV�([KLELW����ZKLFK�LV�GDWHG�SULRU�WR�WKH�&RXUW¶V�GHFLVLRQ�DQG�&/,$�LV�EDUUHG�IURP�UH�
OLWLJDWLQJ )<���H[SHQGLWXUHV�QRZ�� 7KH�)<���H[SHQGLWXUHV�KDYH�QRW�EHHQ�DSSURYHG�E\�WKH�$VVHPEO\��DQG�D�
GHWHUPLQDWLRQ�RQ�WKHVH�H[SHQGLWXUHV�LV�QRW�ULSH�IRU�GHFLVLRQ���
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DQG�HYHQWXDOO\�VFKHGXOH�WULDO� 7KH�SDUWLHV�FDQ�EULQJ�IRUZDUG�HYLGHQFH�DW�WULDO�RQ�KRZ�WKH�DFWXDO�

H[SHQGLWXUH SURYLGHV�D�VHUYLFH�WKDW�IDFLOLWDWHV�WKH�PDULQH�RSHUDWLRQV��� 7KHQ�LW�ZRXOG�EH�XS�WR�WKH�

&RXUW�RU�D�-XQHDX�MXU\�WR�GHWHUPLQH�ZKHWKHU�D�VSHFLILF�H[SHQGLWXUH�DFWXDOO\�SURYLGHG�D�VHUYLFH�

WKDW�IDFLOLWDWHV�RU�DGYDQFHV�WKH�PDULQH�RSHUDWLRQV�RI�WKH�YHVVHO�XQGHU�WKH�&RXUW¶V�FXUUHQW�GHFLVLRQ�

&%-�UHVSHFWIXOO\�UHTXHVWV�WKH�&RXUW�JUDQW�WKH�UHTXHVW�IRU�HQWU\�RI�ILQDO�MXGJPHQW���$Q\�

IXWXUH�FKDOOHQJHV�WR�DFWXDO�H[SHQGLWXUHV�E\�&/,$�FDQ�RFFXU�DIWHU�WKH�DSSHOODWH�FRXUWV�KDYH�

DGGUHVVHG�WKH�FRQVWLWXWLRQDO�VWDQGDUG�WR�EH�DSSOLHG DQG�RQO\�DIWHU�WKH�DFWXDO�H[SHQGLWXUHV�KDYH�

EHHQ�DSSURYHG�E\�WKH�&%-�$VVHPEO\�

,9� 7+(�&2857�+$6�$/5($'<�+(/'�7+$7�7+(�67$7(�0$5,1(�
3$66(1*(5�)((��&39�)81'6��$5(�127�5(/(9$17�72�7+(�$1$/<6,6�
2)�&%-¶603)�$1'�3')�$1'�7+(5(�,6�12�%$6,6�)25�&/,$�72�%5,1*�$�
1(:�&/$,0�5(/$7,1*�72�7+(�&39�,1�7+,6�/$:68,7�

&/,$�DPHQGHG�LWV�FRPSODLQW�WR�UHPRYH�WKH�FKDOOHQJH�WR�&%-¶V�XVH�RI�WKH�&39��� 7KH�

6WDWH¶V�&39�IHH�LV�QRW�DW�LVVXH�LQ�WKH�FDVH�EURXJKW�E\�&/,$�DJDLQVW�&%-�� &/,$�FDQQRW�DPHQG�LWV�

&RPSODLQW�E\�ZD\�RI�LWV�³1RWLFH�´

7KH�&RXUW�KDV�DOUHDG\�GHFLGHG�WKDW�WKH�&39�LV�QRW�UHOHYDQW�WR�&/,$¶V�FODLPV�DJDLQVW�&%-�

LQ�WKLV�ODZVXLW�� 7KH�&RXUW�JUDQWHG�&%-¶V�0RWLRQ�WR�6WULNH�DOO�H[KLELWV�VXEPLWWHG�E\�&/,$�UHODWHG�

WR�WKH�6WDWH�&39�IHHV�DV�QRW�UHOHYDQW�WR�WKH�LVVXHV�RI�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�3')�DQG�03)�

IHHV��� 7KH�&RXUW�DOVR�QRWHG�&/,$�KDG�DPHQGHG�LWV�&RPSODLQW�WR�GURS�LWV�FKDOOHQJH�WR�WKH�XVH�RI�

WKH�&39�IXQGV��� 7KHUH�LV�QR�OHJDO�EDVLV�IRU�WKH�&RXUW�WR�DQDO\]H�&%-¶V�XVH�RI�6WDWH�&39�IXQGV�

�� 2Q�SDJHV����DQG�����&/,$�SURYLGHV�H[DPSOHV�RI�EXGJHWDU\�LWHPV�ZKLFK�&/,$�VD\V�³LW�DSSHDUV´�DUH�QRW�IRU�
VHUYLFHV�WR�WKH�FUXLVH�YHVVHOV���³,W�DSSHDUV´�LV�QRW�DQ�HYLGHQWLDU\�VWDQGDUG�NQRZQ�WR�&%-���&/,$�GLG�QRW�FLWH�WR�DQ\�
FRXUW�WKDW�HQMRLQHG�WKH�FROOHFWLRQ�DQG�H[SHQGLWXUH�RI�IHHV�EDVHG�RQ�WKH�FRQFOXVLRQV�RI�WKH�GHVFULSWLRQ�RI�WKH�
H[SHQGLWXUHV�E\�WKH�3ODLQWLII�DQG�WKH�DVVHUWLRQ�WKDW�³LW�DSSHDUV´�WKRVH�H[SHQGLWXUHV�DUH�QRW�IRU�VHUYLFHV�WKH�3ODLQWLII�
FRQVLGHUV�WR�EH�FRQVWLWXWLRQDO�
�� 'RFNHW�����&/,$¶V�)LUVW�$PHQGHG�&RPSODLQW��
�� 'N������DW�����
�� 'N������DW���
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LQ�UHODWLRQ�WR�WKH�FRQVWLWXWLRQDOLW\�RI�XVHV�RI�&%-¶V�3')�DQG�03)�IXQGV��� 7KHUH�LV�QR�QHZ�

HYLGHQFH�RU�OHJDO�DXWKRULW\�SURYLGHG�E\�&/,$�HVWDEOLVKLQJ�D�EDVLV�IRU�WKH�&RXUW�WR�QRZ�HYDOXDWH�

WKH�FRQVWLWXWLRQDOLW\�RI�WKH�XVH�RI�VWDWH�&39�IXQGV��SDUWLFXODUO\�ZKHUH�WKRVH�IXQGV�FRPH�IURP�

IHHV�LPSRVHG�RQ�WKH�SDVVHQJHUV��QRW�RQ�WKH�YHVVHOV�� &%-�UHVSHFWIXOO\�UHTXHVWV�WKH�&RXUW�DGKHUH�

WR�LWV�HDUOLHU�UXOLQJ�RQ�WKH�0RWLRQ�WR�6WULNH�

&/,$�UHIHUHQFHV�³RWKHU´�IHHV�LQ�WKH�1RWLFH�� &/,$�DGPLWWHG�LQ�SULRU�SOHDGLQJV�WKDW�WKH�

RWKHU�IHHV�ZHUH�QRW�SDUW�RI�WKLV�ODZVXLW��� 7KHUH�LV�QR�OHJDO�EDVLV�IRU WKH�&RXUW�WR�DQDO\]H�&%-¶V�

RWKHU�IHHV�LQ�UHODWLRQ�WR�WKH�FRQVWLWXWLRQDOLW\�RI�&%-¶V�3')�DQG�03)�5HVROXWLRQ�DQG�&RGH�

9� 7+(�&2857¶6�25'(5�'2(6�127�35(&/8'(�&%-�)520�&+$5*,1*�3')�
$1'�03)�$7�7+(�35,9$7(�'2&.6

,Q�LWV�VXPPDU\�MXGJPHQW�PRWLRQ��&/,$�UHTXHVWHG�WKH�&RXUW�ILQG�WKDW�&%-¶V�FKDUJLQJ�RI�

WKH�03)�DQG�3')�DW�WKH�WZR�SULYDWH�GRFNV�YLRODWHG�WKH�7RQQDJH�&ODXVH���7KH�&RXUW�GLG�QRW�VR�

KROG���7KDW�LV�QRW�VXUSULVLQJ�DV�&/,$�QHYHU�FLWHG�WR�DQ\�FDVH�WKDW�UHVWULFWHG�D PXQLFLSDO�

JRYHUQPHQW�IURP�FKDUJLQJ�SDVVHQJHU�IHHV�WR�RQO\�SXEOLF�GRFNV�DQG�&/,$¶V�1RWLFH�GRHV�QRW�

SURYLGH�WKH�&RXUW�ZLWK�DQ\�VXFK�DXWKRULW\�� 7KHUH�LV�QR�UHPDLQLQJ�LVVXH�IRU�WKH�&RXUW�WR�UHVROYH�

DV�UHODWHG�WR�WKH�FROOHFWLRQ�RI�IHHV�DW�WKH�SULYDWH�GRFNV� 7KHUH�LV�QR�EDVLV�IRU�WKH�&RXUW�WR�

UHFRQVLGHU�LWV�GHFLVLRQ��

$V�GHPRQVWUDWHG�E\�&%-�LQ�LWV�VXPPDU\�MXGJPHQW�SOHDGLQJV�DQG�LWV�VXSSOHPHQWDO�FKDUW�DW�

�� 7KH�6WDWH�&39�IHHV�DUH�JRYHUQHG�XQGHU�VWDWH�VWDWXWHV�DQG�DUH�IHHV�LPSRVHG�RQ�SDVVHQJHUV��QRW�RQ�WKH�YHVVHO�� 6HH�
&/,$�([KLELWV����DQG������&/,$�DGPLWWHG�LQ�WKHLU�ILOLQJ�IRU�6XPPDU\�-XGJPHQW�WKDW�&39�LV�GLVWLQJXLVKHG�EHFDXVH�
WKH�IHHV�DUH�LPSRVHG�RQ WKH�SDVVHQJHUV����'RFNHW����DW�����IRRWQRWH���� 7KH�&RXUW¶V�2UGHU�GLG�QRW�HQWHU�DQ\�
GHFODUDWRU\�MXGJPHQW�UHODWHG�WR�IHHV�LPSRVHG�RQ�SDVVHQJHUV�� &%-¶V�H[SHQGLWXUHV�RI�WKH�&39�ZHUH�IRXQG�OHJDO�XQGHU�
WKH�6WDWH�DXGLW�DV�SURYLGHG�LQ�'RFNHW���������([KLELW %<�ZLWK�WKH�&%-¶V�2SSRVLWLRQ WR�WKH�0RWLRQ�IRU�6XPPDU\�
-XGJPHQW� 7KH�SDUWLHV�PD\�VKDUH�D�FRPPRQ�LQWHUHVW�LQ�KDYLQJ�WKH�&%-¶V�SDVVHQJHU�IHH�OHJLVODWLRQ�DPHQGHG��ZKLFK�
ZRXOG�PRRW�WKLV�OLWLJDWLRQ�
�� &/,$¶V�2SSRVLWLRQ�WR�0RWLRQ�WR�'HWHUPLQH�/DZ�RI�WKH�&DVH��'RFNHW�����SDJH�����IRRWQRWH������³7KRVH�IHHV�IRU�
VHUYLFHV�DUH�QRW�WKH�VXEMHFW�RI�WKLV�ODZVXLW�´
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RUDO�DUJXPHQW��WKH�H[SHQGLWXUHV�DW�WKH�SULYDWH�GRFNV�KDYH�EHHQ�GLUHFWO\�UHTXHVWHG�E\�&/,$�

DQG�RU�LWV PHPEHU�UHSUHVHQWDWLYHV���,I�&/,$�ZDQWV�WR�FODLP�DQ\�VSHFLILF�H[SHQGLWXUHV�LQ�WKH�

IXWXUH�DUH�XQFRQVWLWXWLRQDO��HYHQ�WKRXJK�UHTXHVWHG�E\�&/,$��WKDW�FKDOOHQJH�VKRXOG�IROORZ�WKH�

VDPH�SURFHGXUH�DV�%ULGJHSRUW��UHTXLULQJ�DFWXDO�HYLGHQFH�DQG�WULDO�

9,� &/,$�,6�127�(17,7/('�72�,1-81&7,9(�5(/,()

&/,$�DGPLWV�WKDW�UHDVRQDEOH�QRWLFH�DQG�D�KHDULQJ�DUH�UHTXLUHG�EHIRUH�LQMXQFWLYH�UHOLHI�

PD\�EH�JUDQWHG��� &%-�DJUHHV�WKDW�LQMXQFWLYH�UHOLHI�LV�RQO\�DSSURSULDWH�LI�IRXQG�QHFHVVDU\�DIWHU�

DQ�HYLGHQWLDU\�KHDULQJ�� +RZHYHU��WKH�&RXUW�GRHV�QRW�QHHG�WR�GHWHUPLQH�ZKHWKHU�D�KHDULQJ�LV�

DSSURSULDWH�DV�&/,$ FKRVH�QRW�WR�OLWLJDWH�SDVW�H[SHQGLWXUHV�DQG�WKH�&RXUW¶V�2UGHU�SURSHUO\�

GHWHUPLQHG�WKDW SDVW�H[SHQGLWXUHV�DUH�QRW�UHOHYDQW�� ,W�LV�QRW�\HW�ULSH�IRU�DQ�LQMXQFWLYH�KHDULQJ�RQ�

IXWXUH�H[SHQGLWXUHV� ,I�DIWHU�DSSHDO�LQ�WKLV�FDVH�&/,$�ZDQWV�D�WULDO�RQ�VSHFLILF�LGHQWLILHG�

H[SHQGLWXUHV�LW�FODLPV�WR�EH�XQFRQVWLWXWLRQDO��WKRVH�ZLOO�EH�DQDO\]HG�LQ�DFFRUGDQFH�ZLWK�WKH�

HYLGHQFH�SUHVHQWHG�DW�WULDO�DQG�ZLWK�WKH�OHJDO�VWDQGDUG�WKDW�HPHUJHV�DIWHU�DSSHDO���7KDW�LV�KRZ�WKH�

&RXUWV�FLWHG�E\�&/,$�UHDFKHG�D�GHWHUPLQDWLRQ�UHJDUGLQJ�DQ�LQMXQFWLRQ��� &/,$�KDV�QRW�IDFWXDOO\�

HVWDEOLVKHG�WKDW�WKH�FDVH�LV�ULSH�IRU�D�GHFLVLRQ�RQ�³SDUWLFXODUL]HG�H[SHQVHV�´

&/,$�DVVHUWV�LW�LV�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI�³JLYHQ�WKH�SRVLWLRQ�VWDWHG�LQ�WKH�-DQXDU\���

OHWWHU�RI�'HIHQGDQWV¶�FRXQVHO�´�� 7KHUH�LV�QRWKLQJ�LQ�WKH�-DQXDU\���OHWWHU�WKDW�LV�FRQWUDU\�WR�WKH�

�� 'N������DW�����FLWLQJ�WKH�'HFODUDWRU\�-XGJPHQW�$FW��³5HDVRQDEOH�QRWLFH´�PXVW�PHDQ�DW�OHDVW�WKDW�&/,$�LGHQWLI\�
DFWXDO��VSHFLILF�H[SHQGLWXUHV�EHLQJ�FKDOOHQJHG��QRW�D�JHQHULF�GHVFULSWLRQ�RI�FDWHJRULHV�FUHDWHG�E\ &/,$�WKDW�&/,$�
GRHV�QRW�ZDQW�WKH�&%-�WR�XVH�WKH�IHHV�IRU�VHUYLFHV�
�� &/,$�FLWHV�WR�%ULGJHSRUW�LQ�VXSSRUW�RI�LWV�UHQHZHG�UHTXHVW�IRU�DQ�LQMXQFWLRQ�� ,Q�%ULGJHSRUW��WKH�6HFRQG�&LUFXLW�
DIILUPHG�WKH�LQMXQFWLRQ�EHFDXVH�WKH OLVW�RI�SDUWLFXODUL]HG�H[SHQVHV�³GHHPHG�RI�QR�DFWXDO�RU�SRWHQWLDO�EHQHILW�WR�WKH�
IHUU\�SDVVHQJHUV�´ ����)��G�DW���� 7KH�RWKHU�FDVHV�FLWHG�E\�&/,$�DUH�QRW�KHOSIXO�WR�&/,$���,Q�3RH�Y�*HUVWHLQ��WKH�
6XSUHPH�&RXUW�DIILUPHG�WKH�GHQLDO�RI�LQMXQFWLRQ��VWDWLQJ�WKHUH�ZDV�QR�³SURRI�WKDW�UHVSRQGHQWV�ZRXOG�QRW��QRU�FDQ�ZH�
DVVXPH��ZLOO�QRW��DFTXLHVFH�LQ�WKH�GHFLVLRQ«´� ����86������������ &/,$¶V�FRQFOXVRU\�VWDWHPHQWV�DQG�VWDWHPHQWV�
VXFK�DV�³LW�DSSHDUV´�GR�QRW�HVWDEOLVK�³SURRI´�WKDW�&%-�ZLOO�QRW�DFW�LQ�DFFRUGDQFH�ZLWK�WKH�&RXUW¶V�GHFLVLRQ�
�� 'N������DW����
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&RXUW¶V�2UGHU��� &/,$�LV�QRW�HQWLWOHG�WR�DQ�LQMXQFWLRQ�EDVHG�RQ�FRPPXQLFDWLRQ�EHWZHHQ�WKH�

SDUWLHV¶�DWWRUQH\V��LQ�ZKLFK�&%-¶V�DWWRUQH\�DFFXUDWHO\�VWDWHG�WKH�&RXUW¶V�2UGHU DQG�DGYLVHG�

&/,$¶V�FRXQVHO�WKH�$VVHPEO\�LQWHQGHG�WR�DFW�FRQVLVWHQW�ZLWK�WKH�&RXUW¶V�2UGHU�� 1RWDEO\��WKH�

&%-�KDV�KHHGHG�WKH�&RXUW¶V�2UGHU��SHQGLQJ�DSSHDO�RU�D�VWD\��DQG�KDV�DSSURSULDWLRQ�DQG�WUDQVIHU�

OHJLVODWLRQ�SHQGLQJ�IRU�-DQXDU\�����������WKDW�GHPRQVWUDWH�WKH�&%-�KDV�QRW�LJQRUHG�WKH�&RXUW�

9,,� $�027,21�)25�$77251(<6¶ )((6�,6�21/<�3523(5/<�),/('�$)7(5�
(175<�2)�),1$/�-8'*0(17

7KH�UHTXHVW�IRU�DWWRUQH\V¶ IHHV�LV�QRW�SURSHUO\�EHIRUH�WKH�&RXUW���&/,$�PXVW�ILOH�D�PRWLRQ�

ZLWK�WKH�OHJDO�EDVLV�IRU�FODLPLQJ�LW�LV�WKH�SUHYDLOLQJ�SDUW\�IRU�SXUSRVHV�RI�DWWRUQH\V¶ IHHV�DQG�

VXEPLW�LWV�DFWXDO�ELOOLQJ�VWDWHPHQWV�IRU�WKH�&RXUW�WR�UHYLHZ���&%-�PXVW�EH�DIIRUGHG�D�IXOO�

RSSRUWXQLW\�WR�UHVSRQG���&%-�QRWHV�WKDW�LW�SUHYDLOHG�RQ�WKH�FHQWUDO�LVVXH�LQ�WKH�FDVH���7KH�&RXUW�

KHOG�WKH�3')�DQG�03)�DUH�FRQVWLWXWLRQDO�DQG�GR�QRW�YLRODWH�WKH�6XSUHPDF\�&ODXVH�

9,,,� &21&/86,21

7KH�&/,$�1RWLFH�LV�HVVHQWLDOO\�D PRWLRQ�IRU�UHFRQVLGHUDWLRQ�ZLWKRXW�PDNLQJ�DQ\�HIIRUW�WR�

FRPSO\�ZLWK�WKH�IHGHUDO�UXOHV�IRU�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ���&/,$¶V�1RWLFH�GRHV�QRW�DGGUHVV�

DQ\�³LVVXHV´�WKDW�³UHPDLQ�WR�EH�UHVROYHG�´��$OO�RI�WKH�³LVVXHV´�LQ�&/,$¶V�1RWLFH�ZHUH�IXOO\�

EULHIHG�E\�WKH�SDUWLHV�DQG�DGGUHVVHG�E\�WKH�&RXUW�LQ�LWV�2UGHU�� 7R�WKH�H[WHQW�&/,$¶V�1RWLFH�

UHIHUHQFHV�SRVVLEOH�IXWXUH�DSSURSULDWLRQV��&/,$�LV�MXVW�VSHFXODWLQJ�DQG�PXVW�ZDLW�WR�FKDOOHQJH�D�

ϰϮ 7KH�OHWWHU�VWDWHV��7KH�&RXUW�GLG�QRW�³IRUELG�WKH�DVVHVVPHQW´�RI�WKH�3')�DQG�03)���7KDW�LV�FRUUHFW²WKH�&RXUW¶V�
2UGHU�GLG�QRW�³IRUELG´�&%-�WR�FROOHFW�WKH�3')�DQG�03)� 7KH�&RXUW¶V�2UGHU�UHJDUGLQJ�6WDWXV�GLG�QRW�UHTXLUH�D�
UHVSRQVH�IURP�HLWKHU�SDUW\���7KDW�LV�FRUUHFW���7KH�&RXUW¶V�2UGHU�GLG�QRW�UHTXLUH�&%-�WR�UHGXFH�WKH�IHHV���7KDW�LV�
FRUUHFW���7KH�&RXUW¶V�2UGHU�GLG�QRW�UHTXLUH�&%-�WR�SURYLGH�&/,$�ZLWK�ZKDW�³PHDVXUHV�WKH�$VVHPEO\�LQWHQGV�WR�WDNH�
WR�FRPSO\�ZLWK�WKH�GHFLVLRQ´�E\�-DQXDU\������������7KDW�LV�FRUUHFW���7KH�&RXUW�VWDWHG�WKHUH�ZDV�QRW�VXIILFLHQW�
HYLGHQFH�WR�UXOH�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�DQ\�VSHFLILF�H[SHQGLWXUH���7KDW�LV�FRUUHFW���7KH�&RXUW�KHOG�WKH�3')�DQG�
03)�ZHUH�FRQVWLWXWLRQDO�DQG�QRW�SUHFOXGHG�E\�WKH�7RQQDJH�&ODXVH��5+$$�RU�WKH�6XSUHPDF\�&ODXVH���7KDW�LV�
FRUUHFW���7KH�OHWWHU�LQYLWHG�&/,$�WR�VXEPLW�VSHFLILF�H[SHQGLWXUHV�LW�FODLPHG�ZHUH�QRW�FRQVWLWXWLRQDO�ZLWK�WKH�UHDVRQV�
ZK\���&/,$�FKRVH�QRW�WR�UHVSRQG�
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VSHFLILF�H[SHQGLWXUH�DIWHU�WKH�&%-�$VVHPEO\�DGRSWV D�EXGJHW�RU�DSSURYHV�OHJLVODWLRQ�VSHFLILF�WR�

DQ�H[SHQGLWXUH� 7R�DOORZ�&/,$�WR�EULQJ�D�FRQVWLWXWLRQDO�FKDOOHQJH�WR�VHUYLFHV�RU�SURMHFWV�WKDW�

KDYH�QRW�EHHQ�DSSURYHG�E\�WKH�$VVHPEO\�RU�IRU�ZKLFK�IHHV�KDYH�QRW�EHHQ�DSSURSULDWHG�ZRXOG�

FRQVWLWXWH�DQ�DGYLVRU\�RSLQLRQ�E\�WKH�&RXUW�DQG�&/,$�GLG�QRW�SURYLGH�WKH�&RXUW�ZLWK�DQ\�OHJDO�

DXWKRULW\�WR�SURYLGH�VXFK�DQ�DGYLVRU\�RSLQLRQ� &%-�UHVSHFWIXOO\�UHTXHVWV�WKH�&RXUW�QRW�DOORZ�

&/,$�WR�UHOLWLJDWH�WKH�VXPPDU\�MXGJPHQW�PRWLRQV�DQG�WR�HQWHU�ILQDO�MXGJPHQW�WR�DOORZ�WKH�

SDUWLHV�WKH�RSSRUWXQLW\�WR�FRQVLGHU�ZKHWKHU�WR�DSSHDO�DQ\�DVSHFW�RI�WKH�&RXUW¶V�2UGHU�

+2))0$1�	�%/$6&2��//&

'DWHG���-DQXDU\��������� %\� �V��5REHUW�3��%ODVFR������������������������
5REHUW�3��%ODVFR��$.�%DU���������
$WWRUQH\V�IRU�7KH�&LW\�DQG�%RURXJK�RI�
-XQHDX��$ODVND��D�PXQLFLSDO�FRUSRUDWLRQ��
DQG�5RULH�:DWW�LQ�KLV�RIILFLDO�FDSDFLW\�DV�
&LW\�0DQDJHU

&(57,),&$7(�2)�6(59,&(

7KH�XQGHUVLJQHG�FHUWLILHV�WKDW�RQ�-DQXDU\����������D�WUXH�DQG�FRUUHFW�FRS\�RI�WKH�IRUHJRLQJ
5(3/<�,1�6833257�2)�7+(�&,7<�$1'�%2528*+�2)�-81($8�$1'�525,(�
:$77¶6�5(48(67�)25�(175<�2)�),1$/�-8'*0(17 ZDV�VHUYHG�RQ�WKH�IROORZLQJ�
SDUWLHV�RI�UHFRUG�YLD�(&)�

&��-RQDWKDQ�%HQQHU��SUR�KDF�YLFH�
7KRPSVRQ�&REXUQ�//3
�����.�6WUHHW��1�:���6XLWH����
:DVKLQJWRQ��'�&������������
-%HQQHU#WKRPSVRQFREXUQ�FRP

+HUEHUW�+��5D\��-U�
6FKZDEH��:LOOLDPVRQ�	�:\DWW
����:HVW�)RXUWK�$YH���6XLWH����
$QFKRUDJH��$.������
+5D\#VFKZDEH�FRP

�V��5REHUW�3��%ODVFR����������
5REHUW�3��%ODVFR


