BEFORE THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU

OLMO,LLC,
Appellant,
vs.
CBJ BOARD OF ADJUSTMENT,
Appeal of:
Notice of Decision
CDD File No. VAR2015 0030

Appellee.

DECISION ON APPEAL
Appellant Olmo, LLC, filed an appeal of the Planning Commission sitting as the Board of
Adjustment's (Board) decision to deny Olmo's application for a variance regarding frontage and
access requirements for Olmo's proposed subdivision.
The record was prepared by the Community Development Department based upon the
materials considered by the Board and application of CBI 01.50.110.
The issues on appeal were as set forth in the presiding officer's July 25, 2016, Order re
Joint Stipulation of Issues on Appeal and Briefing Schedule.
The parties filed briefs on the merits of the appeal. On December 14, 2016, the
Assembly heard oral argument from the parties. The Assembly deliberated in closed session,
and directed the Municipal Attorney to prepare a draft decision based on the Assembly's
findings. As required by the CBJ Appeals Code, the draft decision was circulated to the parties
for comment.
The Assembly, having been fully advised, denies the appeal for the reasons stated below.

I.

Burden of Proof and Standard of Review .
.Under CBJ Code, variance applications are decided by the Planning Commission sitting
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as the Board of Adjustment. (CBJ 49.20.240.) The Board's decision is appealable to the
Assembly, and appeals are heard in accordance with CBI Chapter 01.50. (CBI 49.20.120.) The
appellant bears the burden of proof. (CBI Ol.50.070(b).)
In this case, the parties stipulated to two issues on appeal:
1.

Whether the Board's interpretation of CBI 49.20.250 was reasonable. The parties

have agreed that the Assembly should apply the reasonable basis standard of review to this
.

question.
2.

I

Whether the Board's decision to deny the variance was supported by substantial

evidence. In this context, "substantial evidence" is defined as such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion." (CBI 01.50.010.) The
Alaska Supreme Court has held that with respect to decisions made within its "sphere of
expertise," a Planning Commission's decisions are "entitled to considerable deference." 2 In
reviewing the Commission's decisions (or the Commission sitting as the Board of Adjustment as
is the case here), a "presumption of validity" must be applied. 3 When a fact-finding agency such
as the Board chooses between conflicting determinations and there is substantial evidence in the
record to support either conclusion, the Board's findings should be affirmed on appeal. 4 This
direction, in conjunction with the standard of appeal articulated in CBI 01.50, suggests that the
role of the Assembly on appeal is limited. The Assembly does not re-weigh the evidence or
second-guess the Board's findings as long as there is evidence in the record to support those
findings.
1

See, City of Kenai v. Friend of Recreation Ctr., 129 P .3d 452 (Alaska 2006).
Lazy Mountain Land Club v. Matanuska-Susitna Borough Bd. ofAdjustment & Appeals, 904
P.2d 373, 386 (Alaska 1995).
·
3
South Anchorage Concerned Citizens, Inc. v. Coffey, 862 P.2d 168, 173 (Alaska 1993).
4
Anderson v. State, 26 P.3d 1106 (Alaska 2009).
2
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II.

Relevant Facts.

CBI Code requires that lots have direct and practical access to a publicly maintained
right-of way. CBI 49.15.424. As explained in the March 3, 2016, staff report, Olmo filed a
variance application in connection with a proposed three-lot subdivision (intended to be further
subdivided into six common wall lots.) Although Olmo's parcel abuts North Douglas Highway,
it does not have direct access to a right-of-way. The parcel is currently accessed via a shared
driveway located within a 20 foot easement that travels over two neighboring lots. 5 Thus, the
only way for the proposed subdivision to meet the requirement for frontage and access called for
by CBI 49.15.424 would be for Olmo to create direct access from each lot to North Douglas
Highway or to construct a public street dedicated to serve the subdivision. In support of the
variance application, Olmo argued that neither option was practical due to the extreme steepness
of the terrain leading to its parcel.

III.

The Board's Interpretation of CBJ 49.15.424 Was Reasonable.
Though not specifically identified as an issue on appeal, Olmo argues that the only reason

a variance was needed in this case was because of the Board's misinterpretation of CBI
49.15.424. (Olmo Opening Brittf at p. 28.)

CBI 49.15.424, Access, provides ip part:

Publicly maintained access within a subdivision . . Unless otherwise
(b)
provided, all lots must either have direct and practical access to, and a minimum
of 30 feet of frontage on, the right-of-way, or the minimum lot width for the
zoning district or use as provided in CBI 49.25.400. These requirements for
frontage and access can be accomplished by:

5

One of the neighboring lots is owned by the only member of Olmo, LLC. The owners of the
other parcel objected to Olmo's variance application. As noted in the Board's brief, the
driveway used to access Olmo's parcel is located almost entirely on this third lot.
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(1)
Dedication of a rtew right-of-way with construction of the street to
public standards. This street must connect to an existing publicly
maintained street; .

(2)

Use of an existing publicly maintained street;

(3)
Upgrading the roadway within an existing right-of-way to public
street standards. This existing right-of-way must be connected to another
publically maintained street; or
(4)

A combination of the above.

We find the Board's interpretation of CBI 49.15.424(b), as articulated in its Opposition
Brief, reasonable. (Opposition Brief at pp. 9 - 12.) CBJ 49. l 5 .424(b) is properly read to apply to
access within a subdivision (as opposed to access to a subdivision as provided by 49.15.424(a)).
The code explicitly requires lots to have direct and practical access to a public right-of-way and
either a minimum of 30 feet of frontage on the right-of-way or the minimum lot width provided
for in CBJ 49.25.400, Minimum dimensional standards. We cannot find ambiguity in the
ordinance as proposed by Olmo. 6 We find the Board's interpretation of 49.15.424(b) to require
each lot of the subdivision to have direct and practical access to a public right-of-way reasonable
in light of the plain language of the text, and, as argued by the Board in its Opposition, the
legislative history and the general policy reasons justifying the imposition of frontage
requirements ..

IV.

The Board's Interpretation of CBJ 49.20.250 Was Reasonable.
We find the Board's application of CBI 49.20.250 reasonable in light of the plain

language of the ordinance, and consistent with the Alaska Supreme Court's analysis of the same
code section in City and Borough ofJuneau v. Thibodeau, 595 P.2d 626 (Alaska 1979).
The standards for granting a variance application are set forth in CBJ 49.20.250. First, an
6

See Ward v. State, Dept. of Public Safety, 288 P.2d 94 (Alaska 2012); City of Homer v. Gangl,
650 P .3d 396 (Alaska 1992); City and Borough of Juneau v. Thibodeau, 595 P .2d 626 (Alaska
1979).
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applicant must show that "hardship and practical difficulties result[ing] from an extraordinary
situation or unique physical feature" make it difficult for the owner to comply with the
provisions of Title 49. Once the Board determines an applicant has made a sufficient showing
that this threshold question has been met, a variance may be granted if the Board determines that:
(1)
The relaxation applied for or a lesser relaxation specified by the board of
adjustment would give substantial relief to the owner of the property involved and
be more consistent with justice to other property owners;

(2)
Relief can be granted in such a fashion that the intent of this title will be
observed and the public safety and welfare preserved;
(3)

The authorization of the variance will not injure nearby property;

(4)

The variance does not authorize uses not allowed in the district involved;

(5)

Compliance with the existing standards would:
(A)
Unreasonably prevent the owner from using the property for a
permissible principal use;
(B)
Unreasonably prevent the owner from using the property in a
manner which is consistent as to scale, amenities, appearance or features,
with.existing development in the neighborhood of the subject property;
(C)
Be unnecessarily burdensome because unique physical features of
the property render compliance with the standards unreasonably
expensive; or

(D)
Because of preexisting nonconforming conditions on the subject
parcel, the grant of the variance would not result in a net decrease in
overall compliance with the land use code, title 49, or the building code,
title 19, or both; and
(6)
A grant of the variance would result in more benefits than detriments to
the neighborhood.
(CBJ 49.20.250(b).)
Significantly, when asked what hardship would result if the variance were not granted,
Olmo told the Board that it would be 'unable' to proceed with the subdivision because of
"financial hardship" and that "constructing a public street to the lots is not financially feasible,
and the street would have to pass through an adjacent lot that the developer does not own." In
analyzing the CBJ's variance ordinance, the Alaska Supreme Court in City & Borough ofJuneau
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v. Thibodeau, 595 P.2d 626, 635-636 (Alaska 1979) stated:
Peculiarities of the specific property sufficient to warrant a grant of a variance
must arise from the physical conditions of the land itself which distinguish it from
other land in the general area. The assertion that the ordinance merely deprives the
landowner of a more profitable operation where the premises have substantially
the same value for permitted uses as other property within the zoning
classification argues, in effect, for the grant of a special privilege to the selected
landowner. We do not believe that the variance provision in the instant ordinance
is intended to achieve such an inequitable result. Rather, where the ordinance
. equally affects all property in the same zoning classification, relief from the
general conditions of the governing law properly must come from the assembly
through an amendment to the zoning code.
It is undisputed that Olmo's lot presents a challenging topography, but we find it

significant that Olmo has the ability to develop its property without the need to subdivide and
thus, without requiring improved access
While it would have been helpful ifthe Board's finding on this threshold issue had been
more clearly articulated, we nevertheless find that the Board's decision is supported by
substantial evidence for the reasons explained below.

V.

The Board's Decision to Deny the Variance Was Supported by Substantial
Evidence.
The Board considered whether.the variance s.hould be granted by applying the criteria

articulated in CBJ 49.20.250(b). After consideration of the issue at three separate hearings held
on March 8, 2106, March 22, 2016, and April 12, 2016, the Board adopted the findings made in
the March 3, 2016, staff report that the variance would not meet the standards in CBJ
49.20.250(b)(l), (2), (5) or (6). Olmo argues on appeal that the Assembly should reverse the
Board's decision as not supported by substantial evidence.
A

CBJ 49.20.250(b)(l).

The Board determined that granting Olmo a variance to the direct and practical access

requirement would be inconsistent with justice to other property owners. In reaching this
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conclusion, the Board considered the history behind the approval of Olmo's existing driveway
easement in 1982 (both the fact that it was to serve only a single family dwelling and that it was
approved with the intention that a public street would be built if future development were to
occur), the policy considerations embodied in the comprehensive plan and code behind the
requirement for direct and practical access, and the safety concerns that arise when lots do not
meet Title 49's access requirements. Based on these considerations, we find the Board's
determination with respect to CBJ 49.20.250(b)(l) was supported by substantial evidence.
B.

CBJ 49.20.250(b)(2).

The Board determined that neither the intent behind Title 49, nor public safety and
welfare, would be preserved if the variance were granted. The Board considered Olmo's
proposal ~to allow what would eventually be a six lot subdivision use a steep, narrow driveway
located in a. narrow, twenty foot easement - to be too far outside the minimum public health,
safety, and welfare standards embodied in Title 49. The Board specifically noted that the
narrowest roadway allowed by CBJ Code to serve subdivisions in the urban service area (where
Olmo's proposed subdivision is located) is a twenty-two feet wide paved roadway within a sixty
foot right-of way, and also considered the International Fire Code's requirement that travel ways
be a minimum of twenty feet.
We conclude that the Board's finding on this point was supported by substantial
evidence.
C.

CBJ 49.20.250(b)(5)(A-:D)
1

. CBJ 49.20.250(b)(5)(A).

The Board determined that denying Olmo's

variance application would not unreasonably prevent Olmo from using its property for a
permissible use. The Board considered that the only reason why Olmo needed to apply for
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a

variance was because of Olmo's decision to subdivide. As noted in the Board's opposition and
as stated in the staff report, Olmo could have developed its property without subdividing, and
therefore without triggering the requirement that the development comply with the access
requirements in CBJ 49.15.424. The

Boar~

spe,cifically considered that Olmo could have

constructed up to fourteen multi-family units, or could have constructed up to three two-unit
buildings as was being proposed, without subdividing the property.
We find the Board's conclusion supported by substantial evidence.

2.

CBJ 49.20.250(b)(5)(B).

Similarly, the Board found that denying the

variance would not unreasonably prevent Olmo from using its property in a manner consistent
with existing, neighboring development in the neighborhood. Noting the property was zoned D18 and identified as Medium Density Residential, the Board again relied upon its finding that the
property could be developed with up to fourteen multi-family units with a conditional use permit,
or up to eight units with nothing more than a building permit, without the need to subdivide.
3.

CBJ 49.20.250(b)(5)(C).

In concluding that denying the variance

would not be unnecessarily burdensome, the Board relied upon staffs assertion that other
smaller, similar subdivisions had been required to comply with the access requirements in CBJ
49.15.424. Given that Olµio's request for a variance was not related to an inability to construct a
road but rather the financial implication of doing so, and in light of the Supreme Court's holding
in the Thibodeau case, supra, we find the Board's decision on this point supported by substantial
evidence.
4.

CBJ 49.20.250(b)(5)(D);

The Board found that granting the variance

would result in an overall net decrease in overall compliance with Title 49 based upon the fact
that the requirements in CBJ 49.15.424 would not be met.
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D.

49.20.250(b)(6).

With respect to CBJ 49.20.250(b)(6), the Board concluded that granting the variance
would not result in more benefits than detriments to the surrounding neighborhood. The Board
relied upon staff's finding that the proposed development would "increase the use of the existing
substandard access" located in the easement, and that the increased development could "result in
detriments to users of North Douglas Highway because the existing access may cause traffic
impacts on North Douglas Highway." (Record at p. 27).
We disagree with the Board's finding. While there are significant policy and safety and
welfare concerns to support denial of the variance, we cannot find the Board's conclusion
regarding traffic impacts to be supported by substantial evidence. Additionally, we agree with
Olmo's assertion that the Board failed to consider the benefits of Olmo's proposal. Given the
significant need in the community for housing, we cannot find that the Board's decision on this
issue was supported by substantial evidence.

VI.

Conclusion
In light of the deferential standard ofreview the Assembly must apply to Board of

Adjustment decisions and the applicable burden of proof, we must deny Olmo's appeal. We find
the Board's decision to deny Olmo's variance was supported by substantial evidence. We agree
with the Board's finding that Olmo can develop its property without subdividing and that
granting the varianc;e to allow for the creation of lots with such substandard access would result
in a development that fails to meet the minimum health, safety and welfare considerations
embodied in the CBJ's Land Use Code. We also agree with the Board's finding that approving
the variance in order to. allow Olmo more profitable development than presented by the other
permissible development opportunities 0 lmo has available to it is not justified. For these
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reasons, the Board of Adju:stment's decision is affirmed.

~l\i

DATED _ _ _~,
1

2017.
ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU,
ALASKA

By:
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