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EMORANDUM

To: Mayor and Assembly
From: John R. Corso, City & Borough Attorney
Subject: Passenger Fee Litigation

Date: July 22, 1999

I.  Summary

+  This memo is not an opinion on the fee initiative: it is too late for that. Instead, this suggests
goals, strategies, and procedures for managing litigation to defend or enforce the fee.

»  Litigation scrves many purposes, not all of them decisive. Qur goal will be to win a passenger
fee Jawsuit, but if that is not possible, we should use the occasion to learn as much as possible
about the issue and the industry.

» A carefully researched and prepared passenger fee could easily avoid a legal challenge. The
proposed fee raises some issues under the Commerce Clause of the U.S. Constitution because it
contains exceptions that could be read to discriminate against interstate commerce. It may also
have some trouble under the Tonnage Clause of the U.S. Constitution if the fee cannot be
justified as payment for services rendered directly to the vessel. Other theories are available.

¢ We should begin preparing now for a lawsuit. I have contacted McDowell Group for assistance
in collecting current information about cruise industry costs and revenues and for providing
expert testimony during liti gation. Outside counscl is not yet necessary.

II. General Strategy

This memorandum wi 1l discuss the legal issues you have probably heard will be at stake if the i nitiative
passes and the cruise industry sues. I will discuss the interstatc commerce clause, the tonnage clause, and
similar legal doctrines. [ will outline the facts we need to collect, the analysis we need to conduct, and
my best guess at the kinds of judgments we could get.

This memo is not, as KT0O recently asked me about, “an opinion on the passenger fee.” At this late date
there is little point in passing judgment on the proposed ordinance because there is nothing to be done
about it: we must live with the ordinance as the petitioners have given it to us. As discussed below, the
current initiative has some flaws. If the people nonetheless adopt it, our goal should be to overcome these
flaws and prevail in any litigation necessary to enforce the ordinance.

Lawsuits can be exciting and expensive, and they are often presented as the dramatic conclusion in
movies. This sort of thing inclines people to think of litigation as decisive, and sometimes it is. But often
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it is just part of a process. The real point is not the litigation, but what comes after the litigation. If the
cruise industry applies its considerable resources to an all-out legal fight, the city may lose this round,
but we will leam much in the pro cess. For this reason, litigation will be as much about the next initiative
as it is about this one. A hard-fought trial and a comprehensive ruling will provide definitive guidance for
the next petitioner’s committee.'

I must note a couple of exceptions to this view. It is possible that there is no cconomic justification for a
fee of any amount and there never will be. As discussed below, I doubt this is the case, but it’s possible.
It is also possible that the cruisc lines will seck and get federal or state legislation directly prohibiting or
limiting passenger fees by “intermediate ports™ or municipalities. If that happens before a Juneau fee is in
place, the matter is closed. If it happens after a Juneau fee is in place, the fee might be grandfathered. For
fee proponents, this is a reason to establish a fee as quickly as possible.? This is especially true if a state
prohibition on municipal passenger fees is part of a bill imposing a statc passenger fee.

Regardless of the outcome, the parties will have the opportunity for discovery. I expect the cruise
industry to argue that it generates large sums of money for Juneau. If so, it is only fair to ask just how
much money, where it comes from, and where it goes. We will seek copies of balance sheets, contracts,
policies, internal memoranda, and other documents. We will conduct depositions with local
representatives, regional officers, and crewmembers. Although our inquiries must be relevant to the
lawsuit, relevance is a broad standa rd, and there is no limit to the use we can make of the infor mation we
receive.

III. Legal Issues
A. Sources of the Ordinance

The ordinance now before the Assembly appears to be based on the 1996 initiative proposed by Judy
Crondahl and Karla Hart. It was prepared in a hurry and, like the 1996 measure, without time for a rcal
review by the Law Department. I discussed it informally with Joe Geldhof and gave the petitioners an old
memo and a few suggestions, but I was unable to do a proper job and they were unable or unwilling to
follow the suggestions. The situation is thus unlike the 1995 tax cap initiative, when Gary Jenkins and I
worked for months on Charter §9.7(c), a law which reminds me of a Citroén: ugly, but well-enginecred.

As [ recall from my conversations with Ms. Crondahl, the $7 rate in 1996 was calculated by reference to
the hotel-motel tax. I suspect that the current $5 rate is little more than an estimate of what the market
will bear.

The absence of a legislative history is not altogether a bad thing: it could allow us a greater scope of
argument in proposing justifications for the fee.

. That is how the large mine permit litigation turned out. It would have been better to win the first round, but the loss

was instructive and resulted in a scoond-round permit that was largely appcal-proof, or so the mine opponents concluded.

2 There is a limit to how quickly petitioncrs can move: Charter §7.13(b) provides that an election on an initiative

precludes the filingof a new initiative on the same or substantially the same matter sooner than one year after voter approval or
disapproval of the initiative.
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B. The Commerce Clause

It is likely that most of the legal issues in this case will arise under the U.S. Constitution. The cruise lines
may have some difficulty working up popular sympathy for the constitutional rights of Monrovian ships,
but they need only convince the judge. Their first argument will probably center on the Commerce
Clause.

The driving force behind the Constitutional Convention of 1787 was not human rights or national
defense. It was money. The Articles of Confederation were not capable of restraining the avarice of the
former coloni es each of whic h was attemptin g to tax the other. Merchant s were unable to take a cargo
wagon from Boston to New York without paying duty at the Rhode Island and Connecticut borders. This
was an untenable situation, and it was addressed in the constitution at Article I, Section 8, Clause 3,
which empowers Congress “To regulate commerce with foreign nations, and among the several States,
and with the Indian tribes”. The Supreme Court has long read this to contain a “dormant commerce
clause” which limits state and local interference with interstate commerce even when Congress has not
regulated the issue in question. There have been twists and turns in the Court’s philosophy on this subject
over the years® and the current rule was established in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274
(1977), and most recently described in Oklahoma Tax Commissioner v. Jefferson Lines, Inc., 514 U.S.
175 (1995):

In Complete Auto, a business engaged in transporting cars manufactured outside the
taxing State to dealerswithin it challenged a franchise tax assessed equally on allgross
income derived from transportation for hire within the State. The taxpayer's challenge
resting solely on the fact that the State had taxed the privilege of engaging in an
interstate commercial activity was turned back, and in sustaining the tax, we explicitly
returned to our prior decisions that

considered not the formal language of the tax statute, but rather
its practical effect, and have sustaned a tax against Commerce
Clause challenge when the tax is applied to an activity with a
substantial nexus with the taxing State, is fairly apportioned,
does not discriminate against interstate commerce, and is fairly
related to the services provided by the State.

430 U.S. at 279. Since then, we have often applied, and somewhat refined, what has
come to be known as Complete Auto’s four-part test.

I'think that as a general matter, a CBJ passenger fee can survive the four-part Complete Auto test.
Whether this particular fee can do so will require an analysis something like this:

1. The “substantial nexus” test.
The cruise ships have a “substantial nexus” with Juneau because the event subject to the fee — docking in

Juneau - is a physical event occurring in this jurisdiction. The “nexus” requirement can be an issue in
exotic Internet transactions, but not here.

. There are likdy to be more. The Rehnquist Court appears eager to rewrite the rules on foderalism, and in arare

departure from New Deal routine, has found the Commace Clause inadequae to support federal legislation. United States v.
Lopez, 514 U.S. 549 (1995) (Congressional power to regulate commerce does not extend to prohibiting handguns in school
zones.)
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2. The “fairly apportioned” test.

The fee will be “fairly apportioned” because cBJ is secking only its fair share of the event subject to the
fee: docking in Juneau.

The second part of thc Complete Autotest is designed to protect interstate transactions from multiple
taxation, and we may hear the cruise lines complain that SE communities will subject them to multiple
fees for the same cruise. I expect to argue that the event for which the fee is charged is not the cruise, it is
the visit in our town. If every town the ship visits extracts a reasonable fee for the visit to that town, the
ship is not hit multiple times for the same tr ansaction. Here's how the Supreme Court of Alaska
described it in Alyeska Pipeline Service Co. v. Willia ms, 687 P.2d 323 (Al aska 1984) when Alyeska
objected to a gross receipts tax on its trans-Alaska pipeline (TAPS) revenues.

Alyeska focuses its commerce clause argument on the third factor, the requirement of
afair apportionment. Alyeska points out that the design and planning stage of the TAPS
project took place outside Alaska, as did the reimbursement to Alyeska for costs
incurred in that stage. Arguing that the “Depariment [of Revenue] has refused to
apportion the tax so as to distinguish between intrastate and interstate aclivities”,
Alyeska alleges a commerce clause vioktion.

In response, the Department cites Sjong v. State, Department of Revenue, 622 P.2d
967, 975 (Alaska 1981)

The purpose of apportionment is to ensure that only activities within the
taxing state are subjectto taxation. An apportonment formulais valid under
the due process and commerce clauses only if, as atax measure, it asslgns
to a state income that can reasonably be said to result from activities or
properties within its borders.

In Sjong we further recognized that the Supreme Court of the United States has been
deferential in its constitutional scrutiny of “honest state efforts” to apportion income
taxes.

The recent decision in Container Corp. of America v. Franchise Tax Board, 463 U.S.
159, (1983) reflects a continuing pattern of deference. To show unfair apportionment,
the taxpayer must demonstrate that “there is no rational relationshp between the
income attributed to the State and the intrastate values of the enterprise” ... by proving
that the income apportioned to [the taxing state] under the statute is “out of all
appropriate proportions to the business transacted in that State.”

The Juneau fee is not, like the Alyeska tax, levied on revenues, but on passengers for an event — coming
ashore in Juneau — that occurs 100% in Juneau. Accordingly, there is nothing to apportion. Even if the cruise
lines seck to characterize the fee as a tax, we can argue that it is fairly apportioned because $5 per passenger
is not “‘out of all appropriate proportions™ to the business transacted in Juneau.

3. The “discrimination against interstate commerce™ test.

We can expect to hear the industry claim that the fee discriminates against interstate commerce because it
exempts small vessels, those without berths, those that are “noncommercial™, those holding a 501(c)(3)
exemption from federal taxation, and those operated by the state. Were it not for these exemptions the fee
would have a much be tter chance of surviving a dis crimination claim because it would be very much I ike
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the airport user fee in Evansville-Vanderburgh Airport Authority District v. Delta Airlines, Inc., 405 U.S.
707 (1972), which the Supreme Court described in a recent case about Pennsy lvania’s efforts to impose
axle fees for trucks passing through the state,

Evansville-Vanderburgh involved the question whether a municipal airport
authority could collect a flat service fee of $1 for each passenger boarding a
commercial aircraft operating from theairport. After reviewing our decisions concerning
highway tolls, as well as the cases holding thata State may impose a flat fee for the
privilege of using its roads without regard to the actual use by particular vehicles, so
long as the fee is not excessive, we stated:

At least so long as the toll is based on some fair
approximation of use or privilege for use, as was that before us
in Capitol Greyhound [Lines v. Brice, 338 U.S. 542 (1850)], and
is neither discriminatory against interstate commerce nor
excessive in comparison with the governmental benefit
conferred, it will pass constitutional muster, even though some
other formula might reflect more exactly the relative use of the
state facilities by individual users.

We then explained whythe $1 fee satisfied the two essential conditions that it be
neither discriminatory nor excessive:

The Indiana and New Hampshire charges meet those
standards. First, neither fee discriminates against interstate
commerce and travel. While the vast majority of passengers who
board flights at the airportsinvolved are traveling interstate, both
interstate and intrastate flights are subjectto the same charges.
Furthermore, there is no showing of any inherent difference
between these two classes of flights, such that the application of
the same fee to both would amountto discrimination against one
or the other.

Second, these charges reflect a fair, if imperfect,
approximation of the use of facilities for whose benefit they are
imposed.

Pennsylvania's flat taxes satisfy neither of these conditions: they discriminate against
out-of-state vehicles by subjecting them to a much higher charge per mile traveled in
the State, and they do not even purport to approximate faidy the cost or value of the
use of Pennsylvania's roads.

American Trucking v. Scheiner, 483 U.S. 266 (1987). Note the degree of flexibility the court allows: a
fee need only be “a fair approximation” of the value of the service, and the traveler need not actually use
the road or other facility to justify charging a fee for it.

But note also the court’s sensitivity to any difference in treatment between interstate and intrastate
commerce. The facts behind the ruling against Pennsylvania are too complicated to repeat here, but the
language about the Evansville airport can easily be applied to the Juneau passenger fee: even though the
vast majority of passengers who use the harbor are interstate travclers, we could properly charge a fee to
all passengers. The initiative, however, does not do this. It exempts several classes of vessels.” This is not

2 My thanks to Lee Sharp, former CBJ attorney, who hedped me sort through the issucs on the exemptions. [ have not

yet sorted them all out: the status of state ferries is particularly probl Is it discrimi yto pt state vessels if we
cannot charge thema fce? Doces itmake a difference if the ferry in question is arrying mostly interstate or mostly intrastate
passcngers?
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the place to speculate about the purposes behind these exemptions or their effect. I am sure plaintiffs will
come up with plenty of unfavorable explanations. I have been informed that Goldbelt vessels are larger
than 40 feet and will thus be subject to the fec. This should help us counter claims that the exceptions are
intended to favor intrastate commerce.

It was this section of the ordinance I warned Joe Geldhof about. The petitioner’s committee chose to
retain the exemptions. Mr. Geldhof argued that the “severability clause” would save the day. Section 6 of
the initiative provides: “If any provision of this proposed amendment, or the application thereof to any
person or circumstances is held invalid, the remainder of this amendment and the application to other
persons or circumstances shall not be affected.”

[ am uncertain if or how a court would apply the severability clause. It could simply revoke the

exemptions, and leave us to sort out the problemrof charging fees-against-Greens Creek and Goldbelt
vessels, state ferries, and others.

I propose to slug it out on the exemptions: they're a problem, and the more argument and analysis we stir
up with the plaintiffs, the more guidance we will get from the judge. If we win the whole ordinance,
that’s the end of it. But if we win via the severability clause, or if we lose, ] want to confront the small
boat operator, or the next petitioner’s committee, as the case may be, with a clear ruling that tells us just
what we can and cannot do.

4.  The “fairly related to the services performed” test.

Whether the fee is “fairly related to the servicc performed™ under the Complete Auto test depends on
what service is performed. The “findings” section of the initiative says that the fee is for “services and
infrastructure usage by cruisc ship passengers visiting Juncau, including emergency services,
transportation impacts and recrcation infrastructure use.” This is a broad purpose, but even if it were
narrow, it ne ed not be controlling: there is case law that allows courts to inter pret initiatives broadly,
given that they have no legislative history. However if we interpret the purposc too broadly, we will hear
an argument from pl aintiffs that passengers from Hoonah, an d passengers on airplanes involve
“‘emergency servic e, transpor tation impacts and recreat ion infrastructure use ™, and the fai lure to charge
them a fee is an unconstitutional discrimination against interstate commerce.

Except to the extent it implicates discrimination against interstate commerce, the “fair relation™ test is not
particularly difficult to satisfy. We are not limited to charging passengers only for the direct services they
use, or might use, while they are here. As Justice Souter explained in Oklahoma Tax Commissioner v.
Jefferson Lines, Inc., 514 U.S. 175 (1995) regarding the Oklahoma tax on the sale of interstate bus
tickets:

The fair relation prong of Complete Autorequires no detailed accounting ofthe services
provided to the taxpayer on account of the activily being taxed, nor, indeed, is a State
limited to offsetting the public costs created by the taxed activity. if the event is taxable,
the proceeds from the tax mayordinarily be used for purposes unrelatedto the taxable
event. Interstate commerce may thus be made to pay its fair share of state expenses
and “contribute to the cost of providing all governmental services, including those
services from which it arguably receives no direct 'benefit.” Goldberg, supra, at 267,
quoting Commonwealth Edison, supra, at 627, n.16 (emphasis in original). The bus
terminal may not catch fire during the sale, and no robbery there may be foiled while
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the buyer is getting his ticket, but police and fire protection, along with the usual and
usually forgotten advantages conferred by the State’s maintenance of a civilized
society, are justifications enough for the imposition of a tax. See ibid. Complete Auto 's
fourth criterion asks only that the measure of the tax be reasonably related to the
taxpayer's presence or actvities in the State.

C. The Tonnage Clause

July 22, 1999

The second major constitutional argument I expect to encounter will be based on the Tonnage Clause,
Article I, Section 10, Clause 3 of the Constitution, which says that “No State shall, without the consent of
Congress, lay any Duty of Tonnage...” This prohibition on state meddling in commerce would appear to
duplicate the restrictions imposed by the Commerce Clause, and so James Madison argued at the
constitutional convention, but Mr. Sherman argued that the regulation of tonnage was an essential
regulation of trade and the states ought to have nothing to do with it. He th en proposed the tonnage

clausc and it passed.

The Tonnage Clause is not often litigated, but the D.C. Court of Appeals was called upon to do so in
Plaquemines Port, Harbor and Terminal Dist. v. Federal Maritime Com'n, 838 F.2d 536 (C.A.D.C.

1988).

The case arose when the Port of Plaquemines, Louisiana, which owned no wharves, docks, or similar
waterside facilities, attempted to impose a charge for fire and emergency service against vessels docking
at privately owned wharves in the Port. Vessel operators filed suit and on his way to finding in favor of
the Port, Judge Robert Bork provided the following basic analysis:

Our analysis of the tonnage clause is a direct application of the Supreme Court's
decision in Clyde Mallory Lines v. Alabama, 296 U.S. 261 (1935). The Port of Mobile,
Alabama policed the harbor to insure the safety and facility of the movementof vessels.
It charged a fee for the purpose of meeting the expenses associated with the
supervision of the port and the execution of its regulations. The Court noted that the
tonnage clause prohibits "all taxes and duties regardless of their name or form, and
even though not measured by the tonnage of the vessel, which operate to impose a
charge for the privilege of entering, trading in, or lying in a port.” The clause does not,
however, prohibit charges made by a state authority for services rendered such as
pilotage, wharfage, charges for the use of locks, or fees for medical inspections. The
Court therefore upheld Mobile's fee.

The Clyde Mallory Court distinguished the general sevices rendered by the Port of
Mobile from earlier cases which inwlved a tax, levied in the guise of wharfage or
medical inspections. The latter were condemned because they were imposed on all
vessels entering a port whether or not they received the benefit of the services. In
contrast, the services rendered by the Port of Mobile inured to all who entered the port.
A reasonable charge for general sewvices is not a prohibited tonnage duty. The services
rendered by the Port aiso inure to all who use the Port of Paquemines. All vessels,
whether or not they catch fire or need rescue services, benefit from their availability.
Given the seriousness of explosions, fires orother accidents, particularly inview of the
crowded condition of this stretch of the Mississippi River, it is especially important that
rescue operations be swift and that fires be promptly extinguished.

The Port of Plaquemines is strategically located at the mouth of the Mississippi River, and its fees
generated considerable litigation in several courts over a 10-year period. They were argued in the 5"
Circuit, which agreed with the D.C. Circuit that reasonable fees for services rendered are not subject to

Case 1:16-cv-00008-HRH Document 75-15 Filed 10/24/17 Page 7 of 39
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the Tonnage Clause, and went on to note that the Clause allows other fees “with the consent of
Congress”. Congress has given such consent in the form of the Harbor Development and Navigation
Improvement Act of 1986, which allows local fees for harbor improvements under the supervision of the
Federal Maritime Commission. Any attempt to justify the Juneau passenger fee on the basis of this
statute would require approval of the Commission.

1t is fairly clear that in order to pass muster under the Tonnage Clause, the proposed passenger fee must
be linked to services more closely connected with shipping than is required under the Commerce Clause.
The purposes listed in the initiative may not be close enough, but I will argue we are not limited to those
purposes, and we may advance any lawful purpose as sufficient to support the passenger fee.

I expect to encounter the argument that total municipal revenues - direct, indirect, and induced — from
cruise ship passengers exceed total municipal costs — marginal, direct, and indirect — and that therefore
no fee is justifiable.* We will respond that this is a policy argument, and is irrelevant to Tonnage Clause
analysis which requires only that the particular fee at issue be justified by a particular service or services.

D. Other Legal Theories

I think the theorics discussed above will be the major ones, but others are possible. If our strategy is to
flush out all possible arguments and secure a definitive ruling, I will inject these issues if the plaintiffs
fail to do so, particularly if things are going badly for us.

Onec such theory involves foreign commerce. Cruise ships are engaged in foreign commerce, and so there
is an additional two-part test for validity under the Commercc Clausc of the U.S. Constitution. This test
asks: (1) whether the tax, notwithstanding apportionment, creates a substantial risk of international
multiple taxation, and (2) whether the tax prevents the federal government from “speaking with one
voice” when regulating commercial relations with foreign governments. Because only Juncau can tax a
landing in Juneau, the proposed passenger fee creates no risk of multiple taxation, and because we would
be required as a “marine terminal operator” under the 1984 Shipping Act to register the fee with the
Federal Maritimc Commission, thus allowing the federal government to speak “with one voice”.

The exemptions created by the proposed ordinance may give rise to a claim that the fee violates the Equal
Protection provisions of the state and federal constitutions. Faced with this kind of claim, we must offer a
rational basis for exempting vessels under 40 feet, noncommercial vessels, etc.

Other theories are limited only by the imagination of counsel: the fee restricts interstate travel in
violation of the Privileges and Immunities Clause of the federal constitution; the fee is in fact a tax in
excess of our municipal authority, etc.

d These terms will be familiarto thosc who have read the McDowell/Sheinberg studies described later in this memo.

Bricfly, dircct revenues are taxes and fees, such as sales taxes, paid by the passengers tt lves; ind T are payments,
such as harbor fecs, paid by passenger-related businesses; and induced revenues are payments, such as real property taxes, paid
by the passenger-related population. Marginal costs, such asan cxtra ambulancc, arc thosc that are incurred directly as a result of
the passengers; dircct overhcad costs, such as the decrease in available Capital Transit seats, are those allocated to the passenger
industry; and indirect overhead costs, such as schools, are thosc attributable to passenger-industry related population.
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E.  Preparation for Litigation
1. Legal Research Plan.

As aresult of the 1996 initiative experience, we have some research resources at hand, including an
outline by Jonathan Sperber, a lawyer we hired to fill in while Barbara Craver was on maternity leave. A
copy of this outline was provided to the petitioners’ committee when it was drafting the measure.® We
also have a fine 1989 memo from Elizabeth Cuadra to Skagway when it was considering a passenger fee,
and several other older items. We arc updating this material with our usual array of paper and clectronic
resources.

Other jurisdictions could be a valuable resource. Although it is no guarantec they are legal, passenger
fees or “wharfage fees” appcar to be routine. According to a 1988 House Research Agency report to
Representative Hudson,’ fees ranging from $1.50 to $8.50 are charged for passenger embarkation,
debarkation, or both, in Los Angeles, Miami, New Orleans, New York, Philadelphia, San Diego, and
Vancouver B.C.

These cities and others should be a resource in any legal battle over passenger fees. The petitioners’
committee has informed me that they have a collection of legal documents from other jurisdictions. We
have asked for copies of these documents, but have not yet rec eived them. If they don’t arrive soon, we
will contact the cities directly.

I welcome additional ideas members may have for making use of outside resources.

2. Factual Research Plan.

A proper presentation of this case will require analysis of CBJ revenues and expenditures associated with
cruise ship traffic. Much relcvant information is available in the form of the September 1996
McDowell/Sheinberg study on tourism in Juncau and the 1998 McDowell study on cruise ship tourism in
Southeast. I have contacted the McDowell Group to see if the firm is available to update these numbers,
to respond to arguments from the other side, to serve as expert witnesses at trial, and to generally help us
understand the economic issues. The firm is available, and I have commenced the procurement
paperwork necessary to contract for its services, There is $5,000 available in the Law Department budget
for contractors, and the Manager has indicated that his discretionary fund could be available for this
purpose. Resources are limited, but it would be wise to establish a basic professional relationship with
the McDowell group before the cruisc industry does so.

& I'have posted it on thc Law Department “work in progress”™ page: go to www.cbilaw.com and click on the gold seal.

Look for the link called “outline™.

. The report was authored by Karla Hart and Brad Picrce. [ have posted it on the “work in progress” page. Look for

“hudson™.
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S. BiallRosvusvvo.

Depending on what the McDowell Group can reasonably accomplish in the time available, it may be
necessary to request assistance from CBJ departments in assessing the impact of cruise ship passengers.
Such assistance was required for the 1996 study, and may be again.

I expect that any lawsuit would be filed in federal court. If it involves intense discovery, numeious
experts, a jury trial, and similar demands, it could require more time and expertise than is available from
the Law Depart ment. If that happens, or appear s likely to, I will s uggest outside counsel. The Assembly,
of course, is free to substitute counsel of its own choosing for this or any other case. I do not think it is
yet necessary, and if this fight shapes up like the Riverbend project labor agreement (another public

policy" unde: attack firfede: al-cuurt) vatside-tounset way ucves b mecessary- T irave assigned Fulor Has the

to assist in the case, and we are both enthusiastic about this interesting litigation.

Joe Geldhof has been providing legal assistance to the petitioners’ committee. He proposes to help out in
any litigation. I get along OK with Joc and believe we can work together to our mutual advantage.
Control of the defense will probably be with CBJ if, as I expect, CBJ is named as the defendant. I am
uncertain how events would develop if the plaintiffs sought to settle the case via a reduction in the
amount of the fee. It seems likcly that the petitioners would be in the best position to take legal action
against CBJ if we negotiated a fee too low for their liking, but if the petitioners agreed to a very low fee,
some new citizens group might object.

We have at our disposal a 1996 economic study by the McDowell Group entitled Juneau s Visitor
Industry: An Economic Impact Study. It addresses a variety of relevant points, but is 4 years old and was
not designed for the purpose of defending a passenger fee in litigation. I contacted the McDowell Group
about application of this study in its present form.

JRC/szt
E\CLER assnger Fee 1999-07-22 JR to Assembly re ée litgation.wpd
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“““‘“ M CBJ] Law Department
EMORANDUM

To: Assembly Finance Committee

From: John R. Corso, City & BoroW

Subject: Port Fees; federal law

Date: April 21, 2003

I. Discussion

Last week, KTOO broadcast a story about the Murkowski administration reaction to recent
changes in federal maritime law. The law in question is the Maritime Security Act of 2002,
which, among other changes, amended 33 USC §5 to provide:

(b)  No taxes, tolls, operating charges, fees, or any other impositions whatever shall be levied
upon or collected from any vessel or other water craft, or from its passengers or crew, by any
non-Federal interest, if the vessel or water craft is operating on any navigable waters subject to the
authority of the United States, or under the right to freedom of navigation on those waters, except
for--
(1) feescharged under section 208 of the Water Resources Development Act of 1986 (33
U.S.C. 2236); or
(2) reasonable fees charged on a fair and equitable basis that--
(A) are used solely to pay the cost of a service to the vessel or water craft;
(B) enhance the safety and efficiency of interstate and foreign commerce; and
(C) do notimpose more than a small burden on interstate or foreign commerce.

The reference in (b)(1) is to a long-established program for harbor project fee review by the Federal
Maritime Commission. The Port Director administers this program for CB]. I have attached copies
of the new language and the referenced FMC statute.

The new statutory language essentially restates the constitutional rule described in my July 22, 1999
memorandum to the Assembly on the passenger fee initiative. Briefly, the rule is that we can impose
a fee on visitors only to the extent we provide a service to visitors. We cannot charge them a fee for
services we provide to someone else, such as ourselves.

Some services, such as dock construction and maintenance, are clearly justifiable as a service to
ships and passengers. Others are less defensible. The statute will prevent the most flagrant abuses,
such as a fee imposed on ships that merely pass through local waters without stopping. So said
Congressman Young in the November 22, 2001 Congressional Record, attached. However, it can be
used in less egregious circumstances as well. Mr. Young speculated that “generally taxes will not be
allowed under this section”. Id.

Ex. 120, p. 11
Alaska’s Capital
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Even though the statute does not break any new legal ground, it does provide a reasonably clear
and concise statement of the law. In this respect, it is more usable, (both for us and for plaintiffs)
than a fuzzy principle extracted from constitutional text and a few judicial cases; which is all we had
to work with before the statute.

Also, the statute adds some new emphasis to the constitutional rule. The new language says that fees
must be use “solely” to provide a service to the vessel, must “enhance the safety and efficiency” of
interstate and foreign commerce, and must impose only a “small” burden on that commerce. We
must await judicial interpretation to learn exactly what these qualifiers mean, but they certainly do
not make things easier for local port fees.

According to the KTOO story, the Murkowski administration has concluded that the new law
prohibits passenger fees. I'm not sure that the Attorney General shares this view: informal contact
with his staff suggests that they see it pretty much as I do.

II. Conclusion:

For the most part, the new statute just restates existing constitutional law. It makes no fundamental
changes and does not invalidate our port or passenger fees.

However, it will serve to focus attention on how we use the fee revenue. Also, the statutory language
is slightly more stringent than the constitutional rule it supplements. As a result, we should take
extra care to spend passenger fee revenues on programs (or parts of programs) that benefit only
the people who pay the fee. We may not balance our budget by taxing people who cannot vote.

C:\Documents and Settings\john_corso\Desktop\202-04-21 JRC to Finance re Fees.wpd
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UNITED STATESCODE SERVICE
Copyright (c) 2003Matthev Bender& Compay, Inc.,
oneof the LEXIS Publishing(TM) companies
All rightsresened

*** CURRENTTHROUGHPL. 108-10,APPROVED 3/11/03***

TITLE 33.NAVIGATION AND NAVIGABLE WATERS
CHAPTERL1. NAVIGABLE WATERSGENERALLY
GENERAL PROVISIONS

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
33USCSE5 (2003)

§ 5. Abolition of tolls on Governmentcanals canalizedrivers,etc.; expenseof operation repairsto andconstructionof
canalsgtc.;PanamaCanalexcepted

(a) No tolls or operatingchageswhatever shall be levied uponor collectedfrom ary vesseldredge or otherwatercraft
for passinghroughary lock, canal,canalizedriver, or otherwork for the useandbenefitof navigation, now belonging
to the United Statesor that may be hereafteracquiredor constructedandfor the purposeof preservingand continuing
theuseandnavigation of saidcanalsandotherpublic workswithout interruption,the Secretaryof War [Army], uponthe
recommendationf the Chief of EngineerslJnited StatesArmy, is herebyauthorizedo drav his warrantor requisition,
from time to time, uponthe Secretaryof the Treasuryto pay the actualexpenseof operatingmaintaining,andkeeping
saidworksin repair which warrantsor requisitionsshall be paid by the Secretaryof the Treasuryout of ary money in
the Treasurynot otherwiseappropriated:Provided, Thatwheneer, in thejudgmentof the Secretaryof War [Army], the
conditionof ary of the aforesaidworks is suchthat its entire reconstructioris absolutelyessentiako its efficient and
economicamaintenancandoperationashereinpravidedfor, the reconstructiorihereofmayincludesuchmodifications
in planandlocationasmaybe necessaryo provide adequatédacilitiesfor existing navigation: Provided further, Thatthe
modificationsarenecessaryo makethereconstructeavork conformto similar works previously authorizecby Congress
andforming a partof the samemprovement,andthatsuchmodificationsshallbe considerecdaindapproved by the Board
of Engineerdor RiversandHarborsandbe recommendedy the Chief of Engineerdeforethework of reconstructioris
commencedProvidedfurther, Thatnothinghereincontainedshallbe heldto applyto the PanamaCanal.

(b) No taxes,tolls, operatingchages,fees,or ary otherimpositionswhateser shall be levied uponor collectedfrom ary
vesselor otherwater craft, or from its passengersr crew, by ary non-Federalinterest,if the vesselor water craft is

operatingon ary navigablewaterssubjecto theauthorityof the United Statespr undertheright to freedomof navigation
onthosewaters exceptfor—

(1) feeschagedundersection208 of the WaterResource®evelopmentAct of 1986(33U.S.C.2236);0r
(2) reasonabléeeschagedon afair andequitablebasisthat—

(A) areusedsolelyto paythe costof a serviceto thevesselor watercraft;

(B) enhancehe safetyandefficiency of interstateandforeigncommerceand

(C) do notimposemorethana smallburdenon interstateor foreigncommerce.

HISTORY: (July5, 1884,ch229,§ 4, 23 Stat.147; Mar. 3, 1909,ch 264, § 6, 35 Stat.818; Aug. 30, 1954,ch 1076,8
1(15),68 Stat.967.)

(As amendedNov. 25,2002,PL. 107-295, Title IV, § 445,116 Stat.2133.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES Ex. 120, p. 13

Explanatorynotes:
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LEXSTAT 33USC2236

UNITED STATESCODE SERVICE
Copyright (c) 2003Matthev Bender& Compau, Inc.,
oneof the LEXIS Publishing(TM) companies
All rightsresened

*** CURRENTTHROUGHPL. 108-10,APPROVED 3/11/03***

TITLE 33.NAVIGATION AND NAVIGABLE WATERS
CHAPTER36.WATERRESOURCEEVELOPMENT
HARBOR DEVELOPMENT

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION
33USCSE§ 2236 (2003)
§2236. Portor harbordues

(a) Consentof Congress.Subjectto the following conditions,a non-Federalinterestmay levy port or harbordues(in
theform of tonnagedutiesor fees)on a vesselengagedn tradeenteringor departingfrom a harborandon caigo loaded
on or unloadedrom thatvesselunderclause and3 of section10, andunderclause3 of section8, of Article 1 of the
Constitution:

(1) PurposesPortor harborduesmaybelevied only in conjunctionwith aharbornavigationprojectwhoseconstruction
is complete(including a usableincrementof the project) andfor the following purposesandin amountsnot to exceed
thosenecessaryo carry outthosepurposes:

(A) (i) to financethe non-Federalshareof constructionrandoperationand maintenanceostsof a havigation project
for aharborundertherequirement®f section101 of this Act [33 USCS§ 2211];0r

(ii) to financethe costof constructionand operationand maintenancef a navigation projectfor a harborunder
section204 or 205 of this Act; and

(B) provide emepgeng responseervicesn theharbor including contingeng planning,necessarpersonnetraining,
andthe procuremenbf equipmentandfacilities.

(2) Limitation on port or harborduesfor emegeng service.Portor harborduesmay not be levied for the purposes
describedn paragraph(1)(B) of this subsectiorafterthe duesceaseo belevied for the purposeglescribedn paragraph
(1)(A) of this subsection.

(3) Generalimitations.

(A) Portor harborduesmay not be levied underthis sectionin conjunctionwith a deepenindeatureof a navigation
improvementprojecton ary vesselif thatvesselbasedon its designdraft, could have utilized the projectat meanlow
waterbeforeconstructionln the caseof projectfeatureswvhich solely—

(i) widenchannelsr harbors,
(ii) createor enlage bendeasingsturningbasinsor anchoragereaspr provide protectedareaspor
(i) remove obstructiongo navigation,

only vesselsatleastcomparablén sizeto thoseusedto justify thesefeatureamaybe chagedunderthis section.

(B) In developingportor harborduesthatmaybe chagedunderthis sectionon vesseldor projectfeaturesonstructed
underthistitle, the non-Federainterestmay considersuchcriteriaas: elapsedime of passagesafetyof passagevessel
economyof scale underkeelclearanceyesseldraft, vessekquat,vessekpeedsinkage andtrim.

(C) Portor harborduesauthorizedy this sectionshallnot beimposedon—

(i) vesselsownedandoperatedy the United StatesGavernmentaforeigncountry a Stateor apolitical subdvision
of acountryor State unlessengagedn commerciakervices;
(i) towing vesselsyesselengagedn dredgingactvities, or vesselengagedn intraportmovementspr
(i) vesselswith designdraftsof 20 feetor lesswhenutilizing generakcalgo anddeep-draftna/igatio%ﬂ?oﬂc,%%. p. 14
(4) Formulationof port or harbordues.Portor harborduesmay be levied only on a vesselenteringor departingfrom
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33USCS§ 2236

consider
(A) thedirectandindirectcostof constructionpperationsandmaintenanceandproviding thefacilitiesandservices
underparagraph{l1) of this subsection;
(B) thevalueof thosefacilitiesandservicedo thevesselandcaigo;
(C) thepublic policy or interestsened;and
(D) ary otherpertinentfactors.
(5) Noticeandhearing.

(A) Beforethe initial levy of or subsequentmodificationto port or harborduesunderthis section,a non-Federal
interestshalltransmitto the Secretary-

(i) the text of the proposedaw, regulation, or ordinancethat would establishthe port or harbordues,including
provisionsfor theiradministrationcollection,andenforcement;

(i) thename addressandtelephonenumberof anofficial to whomcomment®nandrequestsor furtherinformation
ontheproposakreto bedirected;

(i) the dateby which comment=n the proposalaredueanda datefor a public hearingon the proposalat which
ary interestecparty may present statementhowever, the non-Federalnterestmaynot seta hearingdateearlierthan45
daysafterthe dateof publicationof the noticein the FederalRegisterrequiredby subparagrapkB) of this paragraplor
setadeadlinefor receiptof commentsarlierthan60 daysafterthe dateof publication;and

(iv) awritten statemensignedby anappropriateofficial thatthe non-Federalinterestagreeso be governedby the
provisionsof this section.

(B) On receving from a non-Federalinterestthe information requiredby subparagraplfA) of this paragraphthe
Secretaryshall transmitthe materialrequiredby clauseq(i) through(iii) of subparagraplfA) of this paragrapho the
FederaRegisterfor publication.

(C) Portor harborduesmaybeimposedby a non-Federainterestonly aftermeetingthe conditionsof this paragraph.

(6) Requirementsn non-Federainterest. A non-Federainterestshall—

(A) file ascheduleof ary portor harbordueslevied underthis subsectiomwith the Secretaryandthe FederaMaritime
Commissionwhich the Commissiorshallmakeavailablefor publicinspection;

(B) provide to the ComptrollerGeneralof the United Stateson requestof the ComptrollerGeneralarny recordsor
otherevidencethatthe ComptrollerGenerakconsidergo be necessargndappropriate¢o enablethe ComptrollerGeneral
to carryoutthe auditrequiredundersubsectiorb) of this section;

(C) designatean officer or authorizedrepresentatie, including the Secretaryof the Treasuryacting on a cost-
reimhursablebasis,to receve tonnagecertificatesandcalgo manifestsfrom vesselavhich may be subjectto the levy of
port or harbordues,export declarationgrom shippersconsignorsandterminaloperatorsandsuchotherdocumentsas
the non-Federalinterestmay by law, regulation,or ordinancerequirefor theimposition,computationandcollectionof
portor harbordues;and

(D) consenexpresslyto the exclusive exerciseof Federajurisdiction undersubsectior(c) of this section.

(b) Jurisdiction.

(1) Thedistrict court of the United Statesfor the district in which is locateda non-Federalinterestthatlevies port or
harborduesunderthis sectionhasoriginal and exclusive jurisdiction over ary matterarising out of or concerningthe
imposition,computationgollection,andenforcemenof port or harborduesby a non-Federalnterestunderthis section.

(2) Any persorwho sufferslegalwrongor is adwerselyaffectedor aggriezedby theimpositionby anon-Federainterest
of a proposedschemeor scheduleof port or harborduesunderthis sectionmay, not later than 180 daysafter the date
of hearingundersubsectiona)(5)(A)(iii) of this section,commencean actionto seekjudicial review of that proposed
schemeor schedulen the appropriatedistrict courtunderparagraphl).

(3) On petitionof the Attorney Generalor ary otherparty, thatdistrict courtmay—

(A) grantappropriatenjunctive relief to restrainan actionby that non-Federalinterestviolating the conditionsof
consenin subsectior{a) of this section;

(B) ordertherefundof arny portor harborduesnot lawfully collected;and

(C) grantotherappropriateelief or remedy

(c) Collectionof duties.
[(1)] Delivery of certificateandmanifest.
(A) Upon arrival of vessel.Upon the arrival of a vesselin a harborin which the vesselmay be subje'ét’fo ?f?@eﬂr 15
of port or harborduesunderthis section the masterof thatvesselshall, within forty-eighthoursafterarrival andbefore
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33USCS§ 2236

(a)(6)(C)of this sectiona tonnagecertificatefor the vesselanda manifestof the caigo aboardthatvesselor, if thevessel
is in ballast,a declaratiorto thateffect.

(B) Beforedepartureof vesselThe shipper consignoror terminaloperatothaving custodyof ary caigo to beloaded
on boarda vesselwhile the vesselis in a harborin which the vesselmay be subjectto the levy of port or harbordues
underthis sectionshall, within forty-eight hoursbeforedepartureof that vessel,deliver to the appropriateauthorized
representatie appointedundersubsectiorfa)(6)(C)of this sectionanexport declaratiorspecifyingthe caigo to beloaded
onboardthatvessel.

(d) Enforcement.At the requestof an authorizedrepresentatie referredto in subsectiorn(a)(6)(C) of this section,the
Secretaryof the Treasurymay:

(1) withhold the clearanceequiredby section4197of the Revised Statuteof the United Stateg46 U.S.C.App. 91) for
avesself themasteyowner, or operatorof a vesselsubjectto port or harborduesunderthis sectionfails to complywith
the provisionsof this sectionincludingary non-Federalaw, regulationor ordinancdssuedhereunderand

(2) assesapenaltyor initiate aforfeitureof thecaigoin thesamemannemndunderthesameproceduregsareapplicable
for failureto pay customsdutiesunderthe Tariff Act of 1930(19 [App.] U.S.C.1202etseq.)if the shipper consignor
consigneegr terminaloperatoraving title to or custodyof caigo subjectto port or harborduesunderthis sectionfails to
complywith the provisionsof this sectionincludingary non-Federalaw, regulation,or ordinancassuechereunder

(e) Maritimelien. Portor harborduedevied underthis sectionagainstavessektonstituteamaritimelien againsthevessel
andport or harbordueslevied againstcaigo constitutea lien againsthe cargo that may be recoreredin anactionin the
district courtof the United Statedfor thedistrictin which thevesselbr caigois found.

(f) [Redesignated]

HISTORY: (Nov. 17,1986,PL. 99-662, Title I, § 208,100Stat.4102;Dec.21,1995,PL. 104-66, Title |, SubtitleB,
§1021(g),109Stat.713.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatorynotes:

The paragrapldesignatof(1)" is enclosedn bracketsn subsec(c) becauseo para.(2) wasenacted.

Bracketsare insertedaroundthe abbreviation "App." in subsec(e)(2) to indicatethe probableintent of Congresdo
deleteit.

Amendments:
1995.Act Dec.21,1995deletedsubsec(b), whichread:
"(b) Audits. The ComptrollerGenerabf the United Statesshall—
"(1) carryoutperiodicauditsof theoperation®f non-Federalnterestdhatelectto levy portor harborduesunderthis
sectionto determindf the conditionsof subsectior{a) of this sectionarebeingcompliedwith;
"(2) submitto eachHouseof the Congress written reportcontainingthe findingsresultingfrom eachaudit; and
"(3) makeary recommendationthatthe ComptrollerGenerakonsidersappropriateegardingthe complianceof those
non-Federalnterestswith therequirementsf this section.";
andredesignatedubsecs(c)-(f) assubsecs(b)-(e), respectiely.

INTERPRETIVENOTESAND DECISIONS

Portis not preventedby 33 USCS§ 2236from imposingchageson shipsto financeemegeng responsaerviceswhen
portis not financingharborimprovement.New OrleansS.S.Asso.v Plaquemine®ort, Harbor& TerminalDist. (1989,
CA5La)874F2d1018.

Shippersrganization'slaimthatharborfeesimposedy portviolateHarborDevelopmenandNavigationmprovement
Act of 1986(33USCS882231etseq.)is dismissedwhereit is undisputedhatport hasnot undertakerary navigational
improvementsor acceptedry federalfundingunderAct, becausé\ct doesnot preventor restrictmannerin which states
may imposeharborfeesunlessfeesareimposedto financenew constructionprojectdevelopedpursuantto Act. New
OrleansS.S.Asso.v Plaguemine®ort,Harbor& TerminalDist. (1988,ED La) 690F Supp1515.

Ex. 120, p. 16
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November 22, 2002

corporate and private donors are encouraged
to provide assistance, including funds, edu-
cational material and equipment to NGOs in
different regions of the world and to univer-
sities to establish or expand their disar-
mament and non-proliferation libraries with
free and open public access to their re-
sources. Member States should be encour-
aged to fund research institutes that focus
on disarmament and non-proliferation and
offer scholarships for advanced university
students to carry out research on disar-
mament and non-proliferation and its peda-
gogy. The TUnited Nations should make
greater efforts to tap the financial resources
of private enterprises in the fields of infor-
mation and communications technology.

———

AMERICAN WILDLIFE
ENHANCEMENT ACT OF 2001

SPEECH OF

HON. C.L. “BUTCH” OTTER

OF IDAHO
IN THE HOUSE OF REPRESENTATIVES

Thursday, November 14, 2002

Mr. OTTER. Mr. Speaker, Early on the
morning of November 15, 2002 the House of
Representatives passed, by unanimous con-
sent, S. 990, the American Wildlife Enhance-
ment Act. This bill, which amends the Pittman-
Robertson Wildlife Restoration Act, is pur-
ported to improve the provisions relating to
wildlife conservation and restoration programs.
Had | been present when the House consid-
ered this legislation, | would have opposed the
bill. I am concerned that as written this bill
could undermine private property rights and
impact state water rights. | am concerned that
no hearings were held in the House and we
never had time to consider the full implications
of the bill. I am hopeful the bill does not make
it to the President’s desk this year. If this leg-
islation is introduced next Congress, | will
work with my colleagues to ensure the protec-
tion of private property and water rights.

HOMELAND SECURITY ACT OF 2002

SPEECH OF

HON. BART STUPAK

OF MICHIGAN
IN THE HOUSE OF REPRESENTATIVES

Thursday, November 14, 2001

Mr. STUPAK. Mr. Speaker, | reluctantly
voted for H.R. 5005, the Homeland Security
Act of 2002.

| say reluctantly because | have very strong
objections to certain provisions contained in
the bill which favor “special interests.”

In particular, | am opposed to provisions in
the bill that would protect pharmaceutical firms
and other corporations from lawsuits. Gut our
efforts to crack down on companies that move
abroad to escape U.S. taxes. Provide protec-
tion against lawsuits for companies that have
provided passenger and baggage screening in
airports. Give the new homeland security sec-
retary broad authority to protect companies
that sell anti-terrorism technologies.

These provisions were inserted without con-
sulting any Democratic leaders, and put in the
bill literally in the middle of the night!

Mr. Speaker, | have a long and well-known
record of fighting against provisions such as
these.

Case 1:16-cv-00008-HRH
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These provisions were not in the original bill
we passed earlier this year and | cannot un-
derstand why the Republican Caucus felt it
necessary to include them in the most signifi-
cant reorganization of the federal government
in fifty years!

These provisions harm the average Amer-
ican by curtailing their legal rights to seek jus-
tice from corporations. Haven't we seen the
dangers of allowing big business to operate
this way?

The Senate was right in drawing national at-
tention to this sham.

I am hopeful the Republican leadership will
live up to its promise to remove these provi-
sions early next Congress, but | fear they are
already backing off their promise to do so.

Mr. Speaker, we desperately need a Depart-
ment of Homeland Security, and that is why |
voted for the bill. However, we do not need
more give aways for corporate special inter-
ests, and | urge my GOP colleagues to move
with great speed to remove the provisions
early next session.

———

CONFERENCE REPORT ON H.R. 333,
BANKRUPTCY ABUSE PREVEN-
TION AND CONSUMER PROTEC-
TION ACT OF 2002

SPEECH OF

HON. BETTY McCOLLUM

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES

Thursday, November 14, 2001

Ms. McCOLLUM. Mr. Speaker, | rise today
in opposition to the Conference Report for the
“Bankruptcy Reform” bill, H.R. 333. This legis-
lation will impose new restrictions to prevent
working families facing financial misfortune
from getting back on track. It also does noth-
ing to stop the irresponsible and predatory
practices of some businesses and credit card
companies. | support efforts to prevent abuse
of our bankruptcy system as a financial tool
but this legislation goes too far in cutting off
avenues to relief for working families who face
unmanageable debt.

Central to this legislation is a new, inflexible
“means test” that will be imposed on every in-
dividual filing for bankruptcy. While judges cur-
rently have the ability to determine the appro-
priate relief for consumers, this new “means
test” will eliminate that flexibility and prevent
all but the most impoverished families from fil-
ing for bankruptcy under Chapter 7. The im-
plementation of this “means test” will also be
a costly mandate on our bankruptcy court sys-
tem, which is already operating on rudi-
mentary funding.

I have listened to concerns of bankruptcy
judges in my state of Minnesota who fun-
damentally oppose this legislation because of
the disastrous effect it will have on working
families facing financial crises. These judges
echoed facts that are widely known—that the
vast majority of individuals who file for bank-
ruptcy are low- and moderate-income citizens
facing crisis situations such as the loss of a
job, medical emergencies or divorce. The ac-
tual number of individuals who try to “game
the system” and escape debts by filing for
bankruptcy is very low. According to one
bankruptcy judge, abusive filings constitute
only about 2—-3 percent of all cases and bank-
ruptcy courts are currently able to block about
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95 percent of those “bad faith” filings by con-
verting or dismissing certain cases.

This legislation would also have a negative
impact on the availability of quality, affordable
representation for families filing for bankruptcy.
Provisions of this legislation would impose
new liability standards on bankruptcy attor-
neys, making them responsible for the accu-
racy of all information given to them by their
clients when filing a bankruptcy petition. Many
attorneys will be apprehensive to continue rep-
resenting clients in bankruptcy cases knowing
that they may be sanctioned for inaccurate in-
formation. Bankruptcy lawyers in Minnesota
have told me that this will severely decrease
the number of attorneys willing to provide pro
bono services, limiting the ability of low-in-
come individuals to obtain quality legal rep-
resentation.

| agree that something must be done to
curb the number of personal bankruptcies that
strain our banks, credit unions and responsible
financial institutions. But we must be equitable
in asking everyone—borrowers and lenders
alike—to practice good financial planning. This
unbalanced legislation unfairly targets con-
sumers and allows irresponsible companies to
continue extending credit to college students
and others who are already deep in debt or
have had a past history of bad credit. For the
working families of Minnesota and the nation,
| cannot support this legislation.

———

CONFERENCE REPORT ON S. 1214,
MARITIME TRANSPORTATION SE-
CURITY ACT OF 2002

SPEECH OF

HON. DON YOUNG

OF ALASKA
IN THE HOUSE OF REPRESENTATIVES

Thursday, November 14, 2002

Mr. YOUNG of Alaska. Mr. Speaker, | rise
to speak about the Conference Report on S.
1214, which the House approved last week
and is now ready for signature by the Presi-
dent. | would like to point out a particular con-
cern that is addressed in Section 445 of the
conference agreement. Section 445 addresses
the current problem, and the potential for
greater future problems, of local jurisdictions
seeking to impose taxes and fees on vessels
merely transiting or making innocent passage
through navigable waters subject to the au-
thority of the United States that are adjacent
to the taxing community. We are seeing in-
stances in which local communities are seek-
ing to impose taxes or fees on vessels even
where the vessel is not calling on, or landing,
in the local community. These are cases
where no passengers are disembarking, in the
case of passenger vessels, or no cargo is
being unloaded in the case of cargo vessels
and where the vessels are not stopping for the
purpose of receiving any other service offered
by the port. In most instances, these types of
taxes would not be allowed under the Com-
merce Clause of the United States Constitu-
tion. Unfortunately, without a statutory clari-
fication, the only means to determine whether
the burden is an impermissible burden under
the Constitution is to pursue years of litigation.

Section 445 of the Conference Report ad-
dresses this problem by clarifying the sole cir-
cumstances when a local jurisdiction may im-
pose a tax or fee on vessels. Local govern-
ments, and other non-Federal interests, may
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impose taxes or fees only under an existing
exception under the Water Resources Devel-
opment Act or under extremely limited cir-
cumstances in which reasonable fees can be
charged on a fair and equitable basis for the
cost of service actually rendered to the vessel.
The fees must also enhance the safety and ef-
ficiency of interstate and foreign commerce
and represent at most a “small burden” on
interstate and foreign commerce. Generally,
taxes will not be allowed under this section.
The sole exceptions are stated in Section 445.

Mr. President, | support Section 445 as an
important correction of a silence in current law
that should not be allowed to imperil legitimate
commerce.

——————

E-GOVERNMENT ACT OF 2001

SPEECH OF

HON. STEPHEN HORN

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Thursday, November 14, 2002

Mr. HORN. Mr. Speaker, title V of H.R.
2458 incorporates the text of another bill that
was recently reported out of the Government
Reform Committee: H.R. 5212, the
“Confidential Information Protection and Sta-
tistical Efficiency Act of 2002.” | wish to thank
the gentleman from Texas, Mr. TURNER, and
the gentleman from Virginia, Mr. DAvis, for in-
cluding the Confidential Information Protection
and Statistical Efficiency Act of 2002 in their
bill.

On July 25, 2002, | introduced the Confiden-
tial Information Protection and Statistical Effi-
ciency Act of 2002 on behalf of myself, as well
as the gentleman from Ohio, Mr. SAWYER, and
the gentlewoman from New York, Mrs.
MALONEY. The Subcommittee on Government
Efficiency, Financial Management and Inter-
governmental Relations, which | chair, held a
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hearing on the bill on September 17. All wit-
nesses—representing the statistical agencies,
the Administration and the private sector-testi-
fied in favor of the bill. On the same day, the
subcommittee approved the bill by voice vote.

On October 9, the full Committee on Gov-
ernment Reform approved the bill by voice
vote and ordered it favorably reported. | want
to briefly summarize this important legislation.
The committee report on H.R. 5215 explains
the Confidential Information Protection and
Statistical Efficiency Act of 2002 in much
greater detail.

Enactment of the Confidential Information
Protection and Statistical Efficiency Act of
2002 will greatly improve the efficiency and
quality of Federal statistical activities. Right
now, there is much duplication of effort among
the Federal Government's three principal sta-
tistical agencies—the Bureau of the Census,
the Bureau of Labor Statistics and the Bureau
of Economic Analysis. Because of their inabil-
ity to share data, they often collect the same
data separately. This wastes taxpayer dollars
and imposes unnecessary burdens on those
who supply the data.

Furthermore, the inability of the agencies to
compare the data they collect results in major
disparities in the reports they issue. For exam-
ple, during the last economic census in 1997,
the Bureau of Labor Statistics reported payroll
data in the information technology sector that
was 13 percent higher than the data reported
by the Census Bureau. In addition, there was
a 14 percent disparity in the payroll data re-
ported by these two agencies for the motor
freight, transportation and warehousing indus-
tries.

This legislation will allow the Census Bu-
reau, the Bureau of Economic Analysis and
the Bureau of Labor Statistics to share busi-
ness data they collect for statistical purposes.
This data sharing will substantially enhance
the accuracy of economic statistics by resolv-
ing serious reporting inconsistencies such as
those that | just mentioned. It will also reduce
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reporting burdens on the businesses that must
now supply data separately to the individual
agencies. | want to emphasize that the data
sharing applies only to these three agencies,
and it only applies to business data—not per-
sonal data.

Of equal importance, the bill ensures that
the confidential data that citizens and busi-
nesses provide to federal agencies for statis-
tical purposes are subject to uniform and rig-
orous statutory protections against unauthor-
ized use. Currently, confidentiality protections
vary among agencies and are often not based
in law. The bill would provide uniformly high
confidentiality standards that federal statistical
agencies must follow. This part of the bill ap-
plies to all federal statistical agencies—not just
the Census Bureau, Bureau of Labor Statistics
and Bureau of Economic Analysis. Further-
more, it covers all data that all statistical agen-
cies collect on a confidential basis—both busi-
ness and personal data.

Finally, the bill includes language that will
enhance the usefulness of statistical data for
congressional decision-making. This language
encourages the statistical agencies to provide
the Congressional Budget Office with access
to statistical data in order to help CBO analyze
pension and health care financing issues.
However, the bill does not expand CBO'’s cur-
rent legal rights of access to statistical data.
Thus, it does not permit disclosure of informa-
tion to CBO in a manner of form that would
constitute a violation of existing law.

Mr. Speaker, this worthy legislation has
been years in the making. | sponsored a simi-
lar bill in 1999, but it encountered last minute
concerns and was not enacted. The current
bill resolves those concerns as well as all
other issues that have been raised. The Ad-
ministration strongly supports it, as do many
individuals and organizations in industry and
academic circles. | am delighted that the bill fi-
nally will be enacted this year.
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pay of a member or former member during
periods in which the member willfully re-
mains outside the United States to avoid
criminal prosecution or civil liability.

SECTION 445. PROHIBITION OF NAVIGATION FEES

The Senate bill does not contain a com-
parable provision.

The House amendment does not contain a
comparable provision.

The Conference substitute prohibits any
non-Federal interest from assessing or col-
lecting any fee on vessels or water craft op-
erating on navigable waters subject to the
authority of the United States, or under the
freedom of navigation on those waters. This
section does not prohibit those instances in
which Federal law has permitted the imposi-
tion of fees and recognizes those cir-
cumstances under which non-Federal inter-
ests may charge reasonable port and harbor
fees for services rendered.

TITLE V—AUTHORIZATION OF APPROPRIATIONS
FOR THE COAST GUARD
SECTION 501. SHORT TITLE

The Senate bill does not contain a com-
parable provision.

Section 501 of the House amendment states
that this title may be cited as the ‘‘Coast
Guard Authorization Act for Fiscal Year
2002.”

The Conference substitute states that this
title may be cited as the ‘‘Coast Guard Au-
thorization for Fiscal Year 2003.”

SECTION 502. AUTHORIZING OF APPROPRIATIONS

The Senate bill does not contain a com-
parable provision.

Section 502 of the House amendment au-
thorizes $5.9 billion for Coast Guard pro-
grams and operations during fiscal year 2002.
Section 502(1) of the amendment authorizes
approximately $4.2 billion for Coast Guard
operating expenses for fiscal year 2002, in-
cluding $623 million for domestic maritime
homeland security requirements.

Section 502(2) of this amendment author-
izes $717.8 million in fiscal year 2002 for the
Coast Guard’s acquisition, construction, and
improvement (AC&I) account. including $58.5
million for homeland security.

The Conference substitute authorizes ap-
proximately $6 billion for Coast Guard pro-
grams and operations during fiscal year 2003.
Section 502(1) authorizes approximately $4.3
billion for Coast Guard operating expenses
for fiscal year 2003.

Section 102(2) authorizes $725 million in fis-
cal year 2003 for the Coast Guard’s acquisi-
tion, construction, and improvement (AC&I)
account.

Within the AC&I account, the Conferees
strongly support the Coast Guard’s inte-
grated approach to the Deepwater Mod-
ernization Project and believe this effort to
recapitalize the service’s offshore surface
fleet, aviation assets, and command and con-
trol system is essential to prepare the Coast
Guard to meet future challenges. With an
aging fleet of cutters and aircraft, mainte-
nance and personnel costs will rise dramati-
cally unless the fleets are replaced. Further,
the multi-mission nature of the Coast Guard
requires a modern and flexible fleet that will
continue serving national security and other
core missions. The Integrated Deepwater
System request for proposal and the recently
awarded contract with the systems inte-
grator were predicated on a consistent fund-
ing level of $500 million per year in 1998 dol-
lars over the 20-year implementation time-
line. The Conferees are concerned that this
program already appears likely to be under-
funded in its first year creating delays and
pushing back the implementation schedule
just as the program is beginning.

The Conferees also strongly support the
need to modernize the National Distress &
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Response System. This system is crucial for
the Coast Guard to improve its capabilities
to respond to and aid mariners in distress.
The Conferees strongly support the Coast
Guard receiving $90 million in fiscal year
2003 to begin this procurement which is
scheduled to be completed by the end of the
fiscal year 2006.

Another necessary area of funding is for
the Coast Guard’s share of the cost of alter-
ing or removing bridges that cause hazards
to navigation, pursuant to the Truman-
Hobbs Act of June 21, 1940, as amended (33
U.S.C. 511 et seq.). The Conferees expect that
$2,000,000 of the funding provided will be uti-
lized for the construction of a new Chelesa
Street Bridge over the Chelsea River in Bos-
ton, Massachusetts.

SECTION 503. AUTHORIZED LEVELS OF MILITARY
STRENGTH

The Senate bill does not contain a com-
parable provision.

Section 503 of the House amendment au-
thorizes 44,000 Coast Guard active duty mili-
tary personnel as of September 30, 2002.

The Conference substitute authorizes 45,500
Cost Guard active duty military personnel as
of September 30, 2003.

The Conference substitute authorizes 45,500
Coast Guard active duty military personnel
as of September 30, 2003, which is larger than
the Administration’s request. The Conferees
note that even before September 11, 2001,
Coast Guard missions and demands were ex-
panding and taxing the service’s personnel
whose current strength is comparable to the
Coast Guard of 1966. As the Coast Guard as-
sumes its expanding homeland security role
while at the same time continues to carry
out its traditional missions, it will require
additional personnel. Therefore, the Con-
ference substitute increases the end-of-year
strength numbers beyond those rec-
ommended by the Administration to ensure
the Coast Guard has the flexibility to in-
crease its personnel levels to meet these new
challenges and demands.

From the Committee on Transportation and
Infrastructure, for consideration of the Sen-
ate bill and the House amendment, and
modifications committed to conference:

DON YOUNG,

HOWARD COBLE,

FRANK A. LOBIONDO,

JIM OBERSTAR,

CORRINE BROWN.
From the Committee on Ways and Means, for
consideration of secs. 112 and 115 of the Sen-
ate bill, and sec. 108 of the House amend-
ment, and modifications committed to con-
ference:

WILLIAM THOMAS,

PHIL CRANE,

CHARLES B. RANGEL,

Managers on the Part of the House.

ERNEST F. HOLLINGS,

DANIEL INOUYE,

JOHN F. KERRY,

JOHN BREAUX,

RON WYDEN,

MAX CLELAND,

BARBARA BOXER,

JOHN MCCAIN,

TED STEVENS,

TRENT LOTT,

KAY BAILEY HUTCHISON,

OLYMPIA SNOWE,

GORDON SMITH,

BOB GRAHAM,

CHUCK GRASSLEY,
Managers on the Part of the Senate.

November 13, 2002

PROVIDING FOR CONSIDERATION
OF H.R. 5710, HOMELAND SECU-
RITY ACT OF 2002

Mr. DIAZ-BALART. Mr. Speaker, by
direction of the Committee on Rules, I
call up House Resolution 600 and ask
for its immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. RES. 600

Resolved, That upon the adoption of this
resolution it shall be in order without inter-
vention of any point of order to consider in
the House the bill (H.R. 5710) to establish the
Department of Homeland Security, and for
other purposes. The bill shall be considered
as read for amendment. The previous ques-
tion shall be considered as ordered on the
bill to final passage without intervening mo-
tion except: (1) one hour of debate on the bill
equally divided and controlled by the chair-
man and ranking minority member of the
Select Committee on Homeland Security;
and (2) one motion to recommit.
ANNOUNCEMENT BY THE SPEAKER PRO TEMPORE

The SPEAKER pro tempore (Mr.
LAHOOD). The Chair must remind Mem-
bers not to display communicative
badges while under recognition for de-
bate.

The gentleman from Florida (Mr.
D1AZ-BALART) is recognized for 1 hour.

Mr. DIAZ-BALART. Mr. Speaker, for
purposes of debate only, I yield the cus-
tomary 30 minutes to the gentlewoman
from New York (Ms. SLAUGHTER), pend-
ing which I yield myself such time as I
may consume. During consideration of
this resolution, all time yielded is for
the purpose of debate only.

(Mr. DIAZ-BALART asked and was
given permission to revise and extend
his remarks.)

Mr. DIAZ-BALART. Mr. Speaker,
House Resolution 600 is a closed rule
allowing for the immediate consider-
ation of the Homeland Security Act of
2002. The rule provides for 1 hour of de-
bate, equally divided and controlled by
the chairman and ranking minority
member of the Select Committee on
Homeland Security. The rule further
provides the minority the opportunity
to offer a motion to recommit.

Mr. Speaker, this Chamber first
acted in July to make the President’s
goal of a Department of Homeland Se-
curity a reality. However, we were not
able to send a bill to the President’s
desk because the other body failed to
act.

After months of inaction and grid-
lock, President Bush has been instru-
mental in forging a compromise be-
tween Democrats and Republicans in
order to pass legislation for the cre-
ation of the Department of Homeland
Security as soon as possible.

I am pleased and honored by the op-
portunity to take to the House floor
today this historic legislation to create
the Department of Homeland Security.
The security of the American people is
the primary function of the Govern-
ment of the United States. The cre-
ation of this new Depa]Elx_qu@ p_o—1g
ordinate all security activities on 'be-
half of the American people is of the
utmost importance. It has been a high
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EMORANDUM

To: Waterfront Development Committee

From: John W. Hartle, City Attorney AJ(VL

Subject: Use of Marine Passenger Fees for Specified Projects
Date: June 21, 2005

You have asked about the use of Marine Passenger Fees (MPF) for certain capital improvement
projects under consideration by the Committee. This memorandum is intended to provide a quick
review of the use of marine passenger fees for these projects.

Attached please find my March 12, 2005, memorandum outlining federal limitations on the use of cruise
industry fees. That memorandum is intended to give a more complete picture of the legal issues
surrounding the imposition of fees on vessels. The main legal concern is that no general taxes can be
levied on cruise ships; non-federal entities are restricted to imposing fees for services, only. The
imposition of such fees is also limited by the Maritime Security Act of 2002. Accordingly, the
Assembly should be very cautious about any MPF spending, and avoid routinely replacing general fund
spending with the use of MPF. Litigation with the cruise industry is still a real possibility, to be avoided
if possible.!

The rules established by the U.S. Congress in the Maritime Security Act of 2002, set forth in my earlier
memorandum, unfortunately, are not exceptionally clear. Fees can be levied “solely to pay the cost of a
service to the vessel . . . to enhance the safety and efficiency of interstate and foreign commerce,” so
long as such fees “do not impose more than a small burden” on the commerce. These limitations
require a fact-specific inquiry for each proposed project.

'The risks of such litigation, in my view, however, are far greater for the cruise industry than for the
CBJ. For example, such litigation might easily result in a ruling adverse to the industry from the U.S.
Court of Appeals for the Ninth Circuit; such a ruling could have national consequences. Also, while a
court might redirect some CBJ MPF spending, it seems unlikely that a court would preclude reasonable
fee levies on a cruise industry bringing nearly a million visitors annually to a town of 30,000. Services
provided by the municipality to the ships and passengers are expensive. Finally, determining whether a
particular fee imposes “more than a small burden on interstate or foreign commerce” could require a
substantial inquiry in discovery that could easily consume any marginal gains from redirected spending.

Alaska's Capital
155 South Seward Street, Juneau AK 99801  907-586-5340(t)  586-1147(f)  hartle@cbjlaw.org  ww.cbjlaw.com City & Borough of Juneau
bathhhuuthuthathod
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Waterfront Development Committee June 21, 2005

Finally, the limitations on spending marine passenger fees are not the only limitations that must be
addressed in capital spending. CBJ Charter Section 9.13 provides:

Section 9.13. Administration of budget.

(a) No payment may be made and no obligation incurred against the
municipality except in accordance with appropriations duly made. No payment may
be made and no obligation incurred against any appropriation unless the manager
ascertains that there is a sufficient unencumbered balance in the appropriation and
that sufficient funds are or will be available to cover the obligation.

(b) Every obligation incurred and every authorization of payment in violation of
this Charter shall be void. Every payment made in violation of the provisions of this
Charter shall be illegal. All officers or employees of the municipality who knowingly
authorize or make such payment shall be jointly and severally liable to the
municipality for the full amount so paid. The manager shall proceed forthwith to
collect the indebtedness unless otherwise directed by the assembly.

Under the Charter, money can only be spent in accordance with appropriations “duly made.” Again,
this requires a fact-specific inquiry, particularly when funds are to be transferred to new projects.

The three projects that I understand you to wish to have reviewed are: 1) Gold Creek Enhancement 2)
North Douglas Launch Ramp Improvements, and 3) Airport Restroom Refurbishment.

1. Gold Creek Enhancement.
The 2001 CBJ CIP plan outlines this project as follows:

Project entails joint project with Corps of Engineers to enhance wildlife habitat and
pedestrian access to the mouth of Gold Creek.

According to John Stone, CBJ Port Director, the present plan is as follows:

We are anticipating completing our grant with the Corps of Engineers within the next
year and would like to transfer the remaining project balance to a project called the
““Subport Marina Design and Permitting.”” This project was created in the FY 03
CIP. The primary purpose of the marina is to provide a facility for smaller

passenger-for-hire vessels, six-pack to 100 passengers.
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Waterfront Development Committee June 21, 2005

The FY 03 CIP program describes this as follows: “Begin initial site selection and design for a small
marina at the Subport area. Also includes required permitting.”

CBJ 69.20.050(a)(1) exempts vessels having accommodations for 40 or fewer passengers from
imposition of the marine passenger fee. Thus, it appears that use of marine passenger fees would be
appropriate to the extent that the purpose of the facility is to accommodate vessels subject to the fee (to
100 passengers, as noted by Mr. Stone, above).?

2. North Douglas Boat Launch Improvements.

Mr. Stone provided the following information on this project:

This project received marine passenger fee appropriations, one in FY 01 and one in
FY 04. FY 01 was done through the MPF resolution and FY 04 was done through
the FY 04 CIP resolution 2221. There is $27,000 left in the project. We intend to

use it to refurbish the launch ramp boarding floats. The facility is used for cruise ship
passenger tours.

Again, because the funds are proposed to be spent on a facility to serve cruise ship passengers,
continued use of the MPF seems appropriate.

3. Airport Restroom Refurbishment.

This is the only item on that list that really concerns me, the $150,000 MPF expenditure for restrooms
at the airport. I understand that there is no record of the Assembly's intent regarding whether or not this
is a loan, but such intent could be inferred from the circumstances in which it was appropriated, in
advance of anticipated funding from the FAA. In any event, expenditure of marine passenger fees for
this purpose is questionable under the Maritime Security Act of 2002 as a service to the vessels.
Holding the funds in an account for years in anticipation of a possible use in rebuilding the terminal
would also leave CBJ open to criticism from the industry (as has been experienced recently with other
unclosed MPF capital projects). Neither use seems appropriate, general airport improvements or
holding the funds for future use.

2Expenditures by the Docks and Harbors Department are also governed by CBJ 85.02.063(f), which
provides:

(f) Any lease, disposal, or use of land shall conform to the Long Range
Waterfront Plan, the land management plan adopted above, Juneau Coastal
Management Plan, and all other adopted City and Borough land use plans.
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To: Mayor znd Assembly

/
From: John W Hartle, City Attorney __| (VL
Subject:  Fees on Cruise Lines; Resolution 2294b.

Date: March 12, 2005

You have asked for an analysis of the objections raised by Jim Reeves of Dorsey and Whitney regarding
the proposed increases in cruise line fees in Resolution 2294b. [ have analyzed all the cases cited by Mr.
Reeves, and the other major case law as well. The short answer is that, while there is always some risk
regarding particular expenditures, and federal law does provide special protection to interstate and foreign
shipping, it appears that the present proposal would pass muster under the U.S. Constitution because the
proposal is a fee for services and facilities that benefit the cruise industry, rather than a tax to raise
general revenues.

The Tonnage Clause.

The Tonnage Clause of the U.S. Constitution gives the shipping industry a measure of special protection
from state and local taxation. The clause provides: “No State shall, without the Consent of Congress, lay
any Duty of Tonnage.” U.S. Const. Art. [, § 10, cl. 3. It was added to the Constitution on September 15,
1787, according to the notes of James Madison, essentially as a supplement to the Commerce Clause,
which also serves to li nit state and local regulation or taxation of interstate or foreign commerce.

Under the Tonnage Clause, a municipality cannot levy a general tax on ships for the privilege of entering
port; fees for services and facilities, however, can be imposed. There are many cases that make this
point. Closest to home is the July, 2004, Superior Court decision in Polar Tankers, Inc. v. City of
Valdez. Case No. 3AM-00-9665CI. In that case, the court struck down the City of Valdez’s Ordinance
99-17 which imposed "he “Tanker Tax,” a business personal property tax levied mainly on oil tankers.
Because the tax was imposed for the admitted purpose of raising general revenues, not based on a
particular service or facility for the tankers, the court struck it down.

The fee increase proposed in Resolution 2294b, by contrast, is not intended as a general revenue measure.
The resolution would impose fees for the purpose of constructing facilities outlined in the Long-Range
Waterfront Plan that benefit the cruise industry. See Resolution 2294b, Sec. 2(e), pg. 3, line 22. Courts
have consistently found that state or local fees for services or facilities do not violate the Tonnage Clause.
In 1877, the U.S. Suprzme Court summarized the law as follows:

Alaska's Capital
155 South Seward Street, Juneau AK 99801 907-586-5340(t)  586-1147(f) hartle@cbjlaw.org  ww.cbjlaw.com City & Borough of Juneau
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Mayor and Assembly March 12, 2005

To determine whether the charge prescribed by the ordinance in question is a duty of
tonnage, witiin the meaning of the Constitution, it is necessary to observe carefully its
object and essence. If the charge is clearly a duty, a tax, or burden, which in its
essence is a contribution claimed for the privilege of entering the port of Keokuk, or
remaining in it, or departing from it, imposed, as it is, by authority of the State, and
measured by the capacity of the vessel, it is doubtless embraced by the constitutional
prohibition of such a duty. But a charge for services rendered or for conveniences
provided is in no sense a tax or a duty. It is not a hindrance or impediment to free
navigation. i’he prohibition to the State against the imposition of a duty of

tonnage was designed to guard against local hindrances to trade and carriage

by vessels, not to relieve them from liability to claims for assistance rendered and
facilities furnished for trade and commerce.

Keokuk Northern Line Packet Co. v. City of Keokuk, 95 U.S. 80, 84 -85 (1877) (emphasis added).
125 years later, courts are still saying the same thing:

"[A] charge “or services rendered or for conveniences provided is in no sense a tax or
a duty. It is rot a hindrance or impediment to free navigation."); see also Barber v.
Hawai'i, 42 )7.3d 1185, 1196 (9th Cir.1994) ("[A] state is not prohibited from charging
reasonable fees in return for services rendered.")...For example, a harbor fee charged
for the use o restroom facilities, parking, trash disposal, and security is not a "duty of
tonnage" because services are provided in exchange for the fee. See Barber, 42 F.3d
at 1196. Similarly, if fees are for pilotage, wharfage, use of locks on a navigable river,
or for medical inspection, those fees are not unconstitutional duties of tonnage. See
Clyde Malloiy, 296 U.S. at 266, 56 S.Ct. 194,

Captain Andy’s Sailing, Inc. v. Johns, 195 F.Supp.2d 1157, 1172 (D.Hawai'i 2001).

A fee charged to ensure that emergency services are available is also not a duty of
tonnage, even if not every ship paying the fee needs the service.

New Orleans Steamship Ass'n v. Plaquemines Port, Harbor & Terminal Dist., 874 F.2d 1018, 1023
(5th Cir.1989), cert. denied, 495 U.S. 932 (1990).

The Commerce Claus..

The Commerce Clause of the U.S. Constitution provides: “The Congress shall have power . . . To
regulate commerce with foreign nations, and among the several states . . ..” Allocating this authority
over foreign and interstate commerce to Congress means that such authority is not allocated to states or
municipalities; the negative sweep of the Commerce Clause precludes state or local regulation. There are
many cases interpreting the Commerce Clause from the earliest days of the federal courts. In the context
of shipping, however, the Commerce Clause is not as restrictive as the Tonnage Clause. If a fee or
practice is allowed under the Tonnage Clause, the Commerce Clause is not likely to prohibit it.
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Mayor and Assembly March 12, 2005

The Maritime Transportation Security Act of 2002.

As a fairly recent enactment of Congress, this act has no body of developed case law interpreting it.
However, from its pla n language, it can be seen as the most restrictive of the three main areas of federal
law restricting municipal fees on shipping interests. Although not mentioned in Mr. Reeves’ memo
regarding Resolution 22294b, the Maritime Security Act of 2002 provides his best argument. It provides:

(b) No taxes, tolls, operating charges, fees, or any other impositions
whatever shall be levied upon or collected from any vessel or other
water craft, or from its passengers or crew, by any non-Federal interest,
if the vessel or water craft is operating on any navigable waters subject
to the authority of the United States, or under the right to freedom of
navigation on those waters, except for

(1) fees charged under section 2236 of this title;

(2) reasonable fees charged on a fair and equitable basis that--

(A) arz used solely to pay the cost of a service to the vessel or water craft;
(B) enhance the safety and efficiency of interstate and foreign

commerce; and

(C) dc not impose more than a small burden on interstate or foreign
comimerce; or

(3) property taxes on vessels or watercraft, other than vessels or
watercraft that are primarily engaged in foreign commerce if those taxes
are permissible under the United States Constitution.

This federal statute, ainong others, in my view comprises “the Consent of Congress” contemplated by the
Tonnage Clause. Accordingly, if a project fits its requirements, it will pass muster under the Tonnage
Clause and the Commerce Clause as well. This is the statute CBJ has been acting under since its
enactment. Sponsored by Rep. Don Young, it was intended to clarify the requirements of the Commerce
Clause, according to his address to Congress upon its passage:

Section 445 [the Act] addresses the current problem, and the potential for greater future
problems, of lacal jurisdictions seeking to impose taxes and fees on vessels merely
transiting or making innocent passage through navigable waters subject to the authority of
the United States that are adjacent to the taxing community. We are seeing instances in
which local communities are seeking to impose taxes or fees on vessels even where the
vessel is not calling on, or landing, in the local community. These are cases where no
passengers are disembarking, in case of passenger vessels, or no cargo is being unloaded
in the case of cargo vessels and where the vessels are not stopping for the purpose of
receiving any other service offered by the port. In most instances, these types of taxes
would not be allowed under the Commerce Clause of the United States Constitution.
Unfortunately, without a statutory clarification, the only means to determine whether the
burden is an impermissible burden under the Constitution is to pursue years of litigation. . .

Page -3-
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Mayor and Assembly March 12, 2005

Conference Report on S. 1214, Maritime Transportation Security Act of 2002; Speech of Hon. Don
Young, of Alaska, in the House of Representatives, Thursday, November 14, 2002.

The requirements of this federal statute appear to be straight out of the case law, particularly, the Fifth
Circuit’s summary of “he U.S. Supreme Court Clyde Mallory decision. See Plaquimines, 874 F.2d

1018, 1021(5th Cir. 1989). One additional issue raised is that of the requirement that any fee “not impose
more than a small burden on interstate or foreign commerce . . ..” All indications are that the cruise
industry is financially healthy at this time, and that the proposed additional one dollar per passenger could
be contractually passed on to the cruise consumer, and, therefore, would not impose more than a small
burden on interstate or foreign commerce.

Conclusion.

Resolution 2294b wou ld increase the Port Development Fee by one dollar per passenger. Because the
resolution requires that all funds collected by the Port Development Fund be spent on projects outlined in
the Long-Range Wate-front Plan that benefit the cruise industry, the fee increase would very likely
survive a challenge based on the case law from the U.S. Supreme Court and the U.S. Court of Appeals

for the Ninth Circuit. In my view, so long as CBJ continues its vigilance in following the requirements of
federal law and close cooperation with the industry in making expenditures (as required by Resolution
2294b), a legal challerige would be unlikely to succeed.
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